REPORT OF THE JUDGE ADVOCATE GENERAL OF THE ARW
CCTOBER 1, 1998, TO SEPTEMBER 30, 1999

During fiscal year 1999 (FY 99), the Ofice of The Judge Advocate
Ceneral (OTJAG continued to nonitor courts-nartial, review and
prepare nmilitary publications and regul ations, and devel op and draft
changes to the Manual for Courts-Martial (MCM and the Uniform Code of
Mlitary Justice (UCMJ). Through its Field Operating Agencies, OIJAG
provi ded judicial and appel |l ate services, advice, assistance, and
prof essi onal education to ensure the orderly and efficient
admnistration of mlitary justice. Nunbers in this report are based
on an Arnmy end strength of 479,426 in FY 99. The Arny end strength
was 484,054 in FY 98.

M LI TARY JUSTI CE STATI STI CS
STATI STI CAL SUWVARY:  FY 99

(See table insert, attached)
U S. ARW LEGAL SERVI CES ACGENCY

The U. S. Arny Legal Services Agency, a field operating agency of
OTJAG includes the foll owi ng organi zations involved in the
adm nistration of mlitary justice: the U S. Arny Judiciary, the
Gover nment Appel | ate Division, the Defense Appellate Division, the
Trial Defense Service, and the Trial Counsel Assistance Program

U S. ARMY JUDI Cl ARY

The U.S. Arny Judiciary consists of the U S. Arny Court of
Crimnal Appeals, the derk of Court, the Exami nation and New Trials
Division, and the Trial Judiciary.

U S. ARMY TRI AL DEFENSE SERVI CE

The United States Arny Trial Defense Service (USATDS), a defense
service consisting of approximately 130 attorneys, provided high
quality, professional defense services to soldiers throughout the Arny
from55 offices worldwi de. USATDS counsel defended sol diers facing
the entire range of allegations under the Uniform Code of Mlitary
Justi ce.



USATDS counsel carried a |large workload in FY 99 w th workl oad
data for FYs 97, 98, and 99 as displayed bel ow.

FY97 FY98 FY99
General Courts-Marti al 796 694 722
Speci al Courts-Marti al 344 286 331
Adm ni strative Boards 564 597 698
Nonj udi ci al Puni shrent 33, 185 32,181 | 31,595
Consul tations 30, 026 28, 668 | 26, 794

USATDS provi ded defense services to deployed forces around the
worl d, including Southwest Asia, Macedonia, Haiti, Kuwait, Hungary,
Bosni a and Kosovo. At certain |ocations, USATDS mai ntai ned inter-
service agreenents to provide defense services to mlitary personne
fromother services. TDS continued to support soldiers in Physical
Eval uati on Boards (PEB) at selected |ocations.

The National Capital Region Technol ogy Managenent O fice has
provi ded ei ght desktop video tel econferencing conputer-driven units to
ei ght USATDS of fices that support distant clients.

USATDS al so assisted in devel opi ng a new nmenor andum of agr eenent
establishing relationships with newy created Reserve trial defense
units.

The O fice of the Chief, USATDS, relocated to inproved facilities
at Arlington, Virginia, a nove that will enable the Trial Defense
Service to nore efficiently | ead the defense organi zati on

TRI AL COUNSEL ASSI STANCE PROGRAM

During Fiscal Year (FY) 1999, the U S. Arny's Trial Counse
Assi stance Program (TCAP) fulfilled its mission of providing
i nformation, advice, training, and trial assistance to nilitary
prosecutors world-wide. In addition to services provided to Arny
attorneys, TCAP had an expanded constituency anong prosecutors in the
Air Force, Navy, Marine Corps, and Coast Guard. TCAP provided four
basi c categories of services during FY 1999:

(1) telephone/e-mail inquiry assistance; (2) advocacy training
courses; (3) publications; and (4) trial assistance. During FY 1999,
TCAP personnel (three Arny judge advocates supported by a civilian
par al egal ) acconplished the follow ng: responded to 361 tel ephonic
requests for assistance; answered 138 e-nmil requests for assistance;
sent out materials 134 tines in response to calls; and, conducted 10



t hree-day advocacy training courses in the continental United States,
Korea, Hawaii, and Germany, providing 215 hours of continuing | egal
education to 190 judge advocates fromall services at a cost of
$23,834.00 or $125.45 per judge advocate trained. In addition, TCAP
expanded the new TCAP website consisting of 5 databases and nore than
500 full-text searchable docunents. The website is readily accessible
via the Lotus Notes systemor the Wrld Wde Wb (WWY. Applications
for access fromthe WAWincreased to 847, nore than double the 400
applications for FY 1998. The reduction in phone calls is directly
attributable to i ncreased website access. Reservists, National Guard,
and sister services continue to request access at a pace roughly equa
to requests from Arny personnel. On one occasion, TCAP provided a
briefing on the TCAP nmission to the Senior Prosecutor for the Korean
Arny. For the first tine, TCAP gave a presentation at the Mlitary
Justice Managers Course at The Judge Advocate General's School

Beyond this extensive support to trial counsel, TCAP attorneys
prepared 9 Answers and Returns to Habeas Corpus petitions filed with
the Ofice of the U S. Attorney for the District of Kansas or the
United States Court of Appeals for the Tenth Circuit. TCAP revi ewed,
nmoni t ored, and responded to 11 Extraordinary Wits filed in either the
Arnmy Court of Crimnal Appeals or the Court of Appeals for the Arned
Forces and handl ed three Governnent Appeals. Finally, they prepared
briefs and presented oral argument before the Arny Court of Crimna
Appeal s and the Court of Appeals for the Armed Forces in assistance to
ot her branches of the Governnent Appell ate Division.

SI GNI FI CANT M LI TARY JUSTI CE ACTI ONS

Crimnal Law Division, OTJAG advises The Judge Advocate Genera
on mlitary justice policy, legislation, opinions, and rel ated
crimnal |law actions. Specific responsibilities include: promulgating
mlitary justice regulations and reviewing Arnmy regul ations for |ega
sufficiency, mlitary corrections, the Arny's drug testing program
federal felony and magistrate court prosecutions, |egal opinions for
the Arny Staff, statistical analysis and eval uation, and Congressi onal
inquiries.

Crimnal Law D vision workload data for the last three fi scal
years i s displayed bel ow

FY 97 FY 98 FY 99

White House inquiries 139 88 111
Congressi onal and other inquiries 310 297 330
C enency Petitions, Art. 74, UCMI 11 8 8
Oficer Dismssals 15 16 14
Freedom of Infornation 21 25 63

Act/ Privacy Act



On March 17, 1999, Major General David R E. Hale was convicted at
Fort Lewi s, Washington, in accordance with his pleas of one
specification of making a false official statenent, and seven
speci fications of conduct unbecoming an officer, in violation of
Articles 107 and 133, UCMJ, 10 U S.C. Sections 907 and 933 (1988).
The offenses related to inappropriate personal or sexual relationships
with the spouses of subordinate nilitary officers in his command. He
was sentenced to be reprinmanded, to be fined $10,000.00 and to forfeit
$1, 500. 00 pay per nmonth for 12 nonths. On July 8, 1999, in accordance
with the ternms of a pretrial agreenent the convening authority
approved the reprimand, a fine of $10,000.00 and a forfeiture of
$1, 000. 00 pay per nmonth for 12 nonths. This is the third court-
martial of a flag level officer since Wrld War I1. The other two
cases were the 1952 trial of Arny Major General Robert W G ow and the
1957 trial of Rear Admiral Selden G Hooper.

JO NT SERVI CE COMM TTEE ON M LI TARY JUSTI CE

The Chief, Crimnal Law Division, OIJAG serves as the Arny
representative to the Joint Service Conmittee on MIlitary Justice
(JSC). The JSC was established by the Judge Advocates General and the
Secretary of Transportation (Coast Guard) on August 17, 1972. It
conducts an annual review of the MCM as required by Executive Order
12473 and DOD Directive 5500.17. The JSC proposes and eval uates
anmendnents to the UCMI, MCM and serves as a forum for exchangi ng
mlitary justice information anong the services. The Arny acts as
Executive Agent for the JSC on a pernanent basis.

During FY 99, the JSC conpleted its fifteenth annual revi ew of
the MCM  This review was published in the Federal Register for public
comment and a public nmeeting was held to receive comments from
interested parties. Highlights of the annual review s proposed
changes include: extending to victinse the sane rights granted to them
in Federal court by The Victins' Rights and Restitution Act of 1990,
42 U. S.C. 8 10607(e)(2) by preventing victins who may testify at
sentenci ng from bei ng excluded fromthe courtroon raising the
nmonet ary anount affecting the maxi mum puni shnents for various of fenses
from $100 to $500; providing for enhanced nmaxi num puni shnent when a
firearmor explosive is used for violations of Article 103 (Captured
or abandoned property); deleting para. 31(c)(6) (Article 107 - Fal se
official statenents) to conformwi th recent court decisions that
statenents made by a suspect or an accused during an interrogation can
be false official statenents; providing guidance for charging credit,
debit, and electronic transactions as violations of Article
121(Larceny and w ongful appropriation).



JSC |l egi sl ative proposals to anend Article 111 of the UCMI to
provi de an al cohol bl ood/breath concentration of 0.08 or nore as a per
se standard of illegal intoxication and to anmend Article 19 to
i ncrease the sentencing jurisdiction of special courts-martial to
adj udge confinenment and/or forfeiture of pay for up to one year were
i ncorporated into DoD s Omi bus Legislation to Acconpany the DoD
Aut hori zati on Act Request for FY 2000. Section 577 of the Nationa
Def ense Aut horization Act for FY 2000 anmended Article 19 to increase
the sentencing authority of special courts-nmartial but did not include
the 0.08 bl ood/breath concentration for Article 111. The legislation
further anmended Article 19 to provide that no confinenent for nore
than six nonths or forfeiture of pay for nore than six nonths may be
adj udged without a verbatimrecord and counsel and a mlitary judge
detailed to the case absent mlitary exigency.

Article 19 establishes maxi mum sentencing jurisdiction for
special courts-martial, subject to such linmtations as the President
may prescribe. Currently, RCM 201(f)(2)(B)(i) limts the confinenent
and forfeiture sentencing authority of special courts-martial to six
months. The JSC is drafting a special executive order, in addition to
the 2000 annual review, to rmake appropriate Manual changes to
i mpl erent anmended Article 19.

Executive Order 13140 was signed into | aw on 6 COctober 1999.
This executive order resulted fromthe 1997 annual review It anends
the qualifications of mlitary judges to all ow Reserve Conponent
judges to conduct trials in certain cases; provides for the use of
renote live testimony for child victins; establishes a
psychot her api st-patient privilege; adds hate crine notivation as
aggravati ng evidence for sentencing; adds "victimunder 15" as an
aggravating factor authorizing a death sentence; and adds reckl ess
endangernent as an of fense under Article 134.

The proposed executive order for the 1998 annual review is being
staffed. It proposes to codify the mlitary judge's authority to
i ssue protective or "gag orders"; clarifies which civilian convictions
are adm ssible on sentencing; rejects automati c change to MRE 407
based on a change to FRE 407; updates all of the nodel specifications
by renoving the reference to the 20th Century fromthe date of the
of fense; conforns the Manual to Article 56a which authorizes a
sentence of life without eligibility of parole; and provides
addi ti onal gui dance on the of fense of adultery and the circunstances
under which its prosecution at a court-martial is appropriate.

Pursuant to Section 552 of the National Defense Authorization Act
for FY 1999, the JSC studied and reported on the nmethod of selection
of nmenbers of the arned forces to serve on courts-nmartial. The study
concl uded that the current menber sel ection practice best applies the
criteria of Article 25(d), consistent with the demands for fairness



and justice in the mlitary justice system The DoD General Counsel
forwarded the study to Congress on 11 Cctober 1999. Currently,
pursuant to a Code Conmittee request, a JSC ad-hoc working group is
studying the feasibility and desirability of creating an i ndependent
judiciary. The JSCis also studying Article 15 at the request of the
Code Committee and joint military justice at the request of the Joint
Staff.

FOREI GN CRI M NAL JURI SDI CT1 ON

As Executive Agent for the Departnment of Defense, the Departnent
of the Arny, through the International and Operational Law division,
OTJAG conpiles informati on concerning the exercise of foreign
crimnal jurisdiction over U S. personnel.

The data bel ow, while not drawn from precisely the sane reporting
period used in other parts of this Report, does provide an accurate
pi cture of the exercise of foreign crinminal jurisdiction during this
reporting peri od:

1 Dec 1996 1 Dec 1997

to to
30 Nov 1997 30 Nov 1998
Foreign O fense Citations 4,870 5,092
Total Gvilian 1, 487 1, 498
Total Mlitary 3,383 3,594
Excl usi ve Foreign Jurisdiction 187 192
Concurrent Jurisdiction 3,196 3,402
Traffic/Oher Mnor Ofenses 346 335
Foreign Jurisdiction Recalls 609 546

Wth the exception of Foreign Jurisdiction Recalls and
Traffic/Qher Mnor Ofenses, there was a slight increase in al
categories. This increase was proportional across all categories in
certain mpjor offenses, such as robbery, |arceny, aggravated assault,
simpl e assault, and drug of f enses.

This year, foreign authorities released 76 of the 192 exclusive
foreign jurisdiction cases involving mlitary personnel to U S.
authorities, for disposition. In concurrent jurisdiction cases in
which the foreign countries had the authority to assert primary
jurisdiction, US nilitary authorities were able to obtain waivers of
the exercise of this jurisdiction in 2,972 cases. Overall, waivers
were obtained by the U S. in 87.3 percent of all exclusive and
concurrent jurisdiction cases. This figure reflects slightly nore
than a one percent increase in such waivers from 1996- 1997, when the
rel evant figure was 86.1 percent.



During the last reporting period, civilian enployees and
dependents were involved in 1,487 offenses. Foreign authorities
rel eased 250 of these cases (16.8 percent of this total) to U S
mlitary authorities for adm nistrative action or sonme other form of
di sposition. This year, civilian enployees and dependents were
involved in 1,498 offenses. The foreign authorities rel eased 246 of
t hese cases (16.4 percent of the current total).

Foreign authorities tried a total of 1,240 cases. Eight trials,
or .6 percent, resulted in acquittals. Those convicted were sentenced
as follows: 27 cases resulted in executed confinenent; 53 cases
resulted in suspended confinenent; and 1,152 cases (92.9 percent of
the total trials) resulted in only fines or reprimnds.

PROFESSI ONAL RESPONSI BI LI TY

The Standards of Conduct O fice (SOCO nanages TJAG s
prof essional responsibility program This programincl udes tasking
judge advocates for field inquiries into allegations of professional
m sconduct, reviewi ng reports of inquiry, and advising TJAG on
appropriate resolution of ethics cases. SOCO oversees the operation
of TIJAG s Professional Responsibility Commttee and its issuance of
advi sory ethics opinions. SOCO al so oversees professiona
responsibility training wwthin the Arny. Wrking closely with The
Judge Advocate Ceneral’'s School, SOCO assists judge advocates in
i nplementing training prograns in their conmands and of fices.

During FY 1999, 20 professional conduct inquiries were conducted
and closed. This is an 11%increase fromFY 1998 s 18 cases. O the
20 cases closed in 1999, nine cases resulted in a finding of attorney
m sconduct. O the nine founded cases, two were minor violations of
ethics rules. The remai ning seven cases were serious, resulting in
puni shnent incl udi ng reprimands, suspensions, or resignations. The
cases include the foll ow ng:

e Failing to file post-conviction matters on a client’'s behal f.

e Msinformng a client about mlitary retirement pay (resulting in a
successful mal practice cl ai magainst the Arny).

e Making untruthful statenents about a legal official; falsely
claimng that an Arny officer was his client; and secretly paying a
civilian crininal defense attorney for |egal fees without
di scl osure, consultation, or the client's consent.

* Neglecting a mlitary client’s case (after reserve attorney accepted
retainer in his civilian capacity).

e State bar suspension for fee and escrow violations and for
threatening a former client.

e Shoplifting.

e Conviction for possession of cocaine.



LI TI GATI ON

The nunber of civil lawsuits against the Departnent of the Arny
and its officials dropped slightly from previous years, with about 560
actions filed in FY 99. Cases that require civilian courts to
interpret the UCMI renmain a snmall but significant portion of this
total. Most of these cases are filed by (forner) soldiers seeking
collateral review of courts-martial proceedings in district courts,
usually via petitions for wits of habeas corpus, or in the Court of
Federal dainms in back-pay actions. Oher suits involve challenges to
confi nenent conditions, to decisions to deny clenency or parole, to
revoke parole, or to other adm nistrative actions taken by confinement
facility officials.

One case of particular note involves a class action filed in 1997
by all inmates confined at the United States Disciplinary Barracks
(UsDB). The inmates claimthat they are subject to unsafe |iving
conditions that violate the Ei ghth Amendnent proscription agai nst
cruel and unusual punishnent. They allege that the USDB nai n buil ding
is structurally unsound, that they are exposed to unsafe environnental
conditions, and that they are inproperly subjected to certain

administrative practices. In FY 98, the district court denied the
inmates’ request for a prelimnary injunction ordering the Arny to
transfer themto other correctional institutions. |In January 1999,

the Arny filed a notion for sunmary judgnment maintaining that there is
no issue of fact that the inmates are not exposed to unsafe living
conditions and that the adm nistrative practices of which they

conmpl ain are proper, accepted correctional nethods. The parties are
currently engaged in limted discovery.

EDUCATI ON AND TRAI NI NG

In Charlottesville, Virginia, the Crininal Law Departnent of The
Judge Advocate Ceneral’s School continues to lead the way in the
Corps-wi de effort to inprove and sustain our mlitary justice
practice. This year, the Crimnal Law Departnent provided instruction
on issues ranging fromtechnical litigation skills to nmanagi ng hi gh
profil e cases.

A priority mssion for the Crimnal Law Departnent continues to
be advocacy training. Fromthe Basic Course to the Advanced Tri al
Advocacy Course, the departnment enployed innovative techniques to
train and teach advocacy. For exanple, each Basic Course student is
required to serve as counsel in three advocacy exercises - an
admini strative separation board, a guilty plea, and a contested court-
martial. The Basic Course student |eaves TJAGSA with a realistic
fam liarization of the court-martial and adninistrative separation
practice.



The Crimnal Law Departnent’s advocacy enphasis does not stop at
the classroom door. The success of and commitnment to The Advocacy
Trai ner (The AT) continued throughout 1998 and carried over to 1999.
Thi s nmanual contains numerous skill developnent drills in all aspects
of court-martial practice. |Its tabular design allows supervisors to
conduct long-termbuilding block training, or short-termtargeted
“deficiency” training. The departnment not only published ei ght new
advocacy-traini ng nodul es, but also nmade this unique publication nore
accessible to the field. The AT is now available electronically to
all services. You can access The AT under the Publications listing on
TIJAGSA s honme page (http://ww. jagcnet.arny. ml/tjagsa).

In addition to teaching the Oficer Basic Course and G aduate
Course, the Crimnal Law Departnent hosted a variety of short courses.
In May 1999, the departnent managed the first nmulti-service high
profile case managenent course. The target audi ence was staff judge
advocat es and attendance was by invitation only. The course was
designed to train judge advocates in the unique |egal, managerial, and
nmedi a rel ati ons aspects of high profile courts-martial. The course
of fered several practical exercises and seninar sessions that proved
extrenely beneficial for the students. This course was a great
success and clearly net its objectives.

The Fifth MIlitary Justice Managers Course included new bl ocks of
i nstruction taught by nmenbers of the Anerican Acadeny of Forensic
Sci ence. The instruction included an overvi ew of forensic evidence,
crime scene analysis, and DNA testing. The course also included a
bl ock of instruction on howto use The Advocacy Tr ai ner.

The Criminal Law and International and Operational Law
Departnents co-hosted the 3d National Security Crimes and Intelligence
Law Workshop in June 1999. This course brought together practitioners
and i nvestigators in the national security field. Mlitary and
civilian students fromall services attended the course. The next
iteration of this course will likely occur in June 2000.

The Crimnal Law Departnent hosted several distinguished guest
speakers. M. Cerald Boyle, a promnent crimnal attorney from
M | waukee, W sconsin, addressed the 11th Crim nal Law Advocacy Course
(CLAC) in April. M. Janmes MEl haney, nationally prom nent for his
several books and ABA colum on trial advocacy, addressed the 12th
CLAC. Chief Judge Walter Cox of the Court of Appeals for the Arned
Forces delivered the twenty-seventh Kenneth J. Hodson Lecture on
Crimnal Law in Novenber 1998. Additionally, Judge Cox presented his
final notivational talk as a CAAF judge to the 42nd MIlitary Judge
Course. He will be greatly missed. The 22nd Criminal Law New
Devel opnents Course in Novenber 1998 featured M. Dwi ght Sullivan
Managi ng Attorney for the Maryland Anerican G vil Liberties Union, who
presented a |l ecture on the application of the Bill of Rights to the



mlitary justice system Students in the New Devel opnents Course al so
had the opportunity to hear Brigadier General Hess, Staff Judge
Advocate to the Commandant, U.S. Marine Corps, discuss his views about
the future of the mlitary justice system

PERSONNEL, PLANS, AND POLI Cl ES

The strength of the Judge Advocate General’s Corps at the end of
FY 99 was 1,421. This total does not include 59 officers
participating in the Funded Legal Education Program The diverse
composi tion of the Judge Advocate CGeneral’s Corps included 113
African- Ameri cans, 42 Hi spanics, 58 Asians and Native Anericans, and
341 wonren. The FY 99 end strength of 1,421 conpares with an end
strength of 1,499 in FY 98, 1523 in FY 97, 1541 in FY 96, 1561 in FY
95, 1575 in FY 94, 1646 in FY 93, and 1710 in FY 92. The grade
distribution of the Corps was five general officers; 128 col onels; 207
i eutenant col onels; 328 najors; 752 captains. Sixty-four warrant
officers, 360 civilian attorneys, and 1,469 enlisted soldiers
supported | egal operations worl dw de.

To ensure selection of the best-qualified candi dates for
appoi ntnent, career status, and schooling, The Judge Advocate Cenera
convened advi sory boards several tines during the year. Selection for
appoi ntnent in the Corps averages one in three applications.

Two hundred thirty-one Judge Advocate officers conpleted the
foll owi ng resident service schools:

US. Army VAr Coll ege .o 2
National VAr Coll ege . 1
Industrial College of the Arnmed Forces ....ccoovvveneeennnen. 2
Departnent of Justice Fellowship .coccivieiiiiiiiiicieiieee. 1
US. Arny Command and CGeneral Staff College ... 16
The Judge Advocate Oficer Graduate Course ............... 44
The Judge Advocate O ficer Basic Course ......coccoeeeennn.. 163

During FY 99, seven officers conpleted funded study for LL. M
degrees in the follow ng disciplines: environnmental |aw, contract |aw,
international law, crimnal |law, and health care | aw

As a separate conpetitive category under the Departnent of
Def ense OFficer Personnel Managenent Act, officers of the Judge
Advocate General’s Corps conpete anong thensel ves for pronotion
During FY 99, the Secretary of the Arny convened six sel ection boards
to reconmend Judge Advocate officers for pronotion to higher grades.

VWALTER B. HUFFNAN

Maj or Ceneral , USA

The Judge Advocate Ceneral of the Arny
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