REPORT OF THE JUDGE ADVOCATE GENERAL OF THE ARW

OCTOBER 1, 1997 TO SEPTEMBER 30, 1998

During fiscal year 1998 (FY 98), the Ofice of The Judge Advocate
CGeneral (OTJAG continued to nonitor courts-martial, review and
prepare mlitary publications and regul ations, and devel op and draft
changes to the Manual for Courts-Martial (MM and the Uniform Code of
Mlitary Justice (UCMI). Through its Field Operating Agencies, OIJAG
provi ded judicial and appell ate services, advice, assistance, and
prof essi onal education to ensure the orderly and efficient
administration of mlitary justice. Nunbers in this report are based
on mlitary end strength of 484,054 in FY 98 and 487,812 in FY 97.

M LI TARY JUSTI CE STATI STI CS
STATI STI CAL SUWVARY: FY 98

(See Attached Tabl e)
U S. ARW LEGAL SERVI CES ACENCY

The U. S. Arny Legal Services Agency, a field operating agency of
OTJAG includes the foll owing organi zations involved in the
administration of nmilitary justice: the U S. Arny Judiciary, the
Gover nnment Appel | ate Division, the Defense Appellate Division, the
Trial Defense Service, and the Trial Counsel Assistance Program

U S. ARMYy JuDl Cl ARY

The U.S. Arny Judiciary consists of the U S. Arny Court of
Crimnal Appeals, the derk of Court, the Exam nation and New Trials
Division, and the Trial Judiciary.

U S. ARMY TRI AL DEFENSE SERVI CE

During FY 98, the United States Arny Trial Defense Service
(USATDS) continued to provide high quality, professional defense
counsel services to soldiers throughout the Arny from56 offices
wor | dwi de.  USATDS wor kl oad data for FYS 97 and 98 is displayed bel ow.

FY 97 FY 98
General Courts-Martial (includes cases which 796 694
did not go to trial)
Speci al Courts-Martial (includes cases which 344 286
did not go to trial)
Adm ni strative Boards 564 597
Nonj udi ci al Puni shrent 33,185 | 32,181
Consul tati ons 30, 026 | 28, 668




USATDS conducted its bi-annual Capital Litigation Sem nar at
Andrews Air Force Base. Mlitary and civilian capital litigation
specialists provided instruction to over ninety mlitary attorneys
fromall four services. At Fort Pol k, Louisiana, two USATDS counse
successfully defended a client in a contested capital court-martial
avoi ding the death penalty.

Medi a attention continued to focus on sol di ers accused of
fraternization, rape, and other consensual or nonconsensual sexua
offenses. In the nost widely reported case, United States v.

McKi nney, the trial court found the former Sergeant Major of the Arny
guilty of one offense (obstruction of justice), out of nineteen
charged of fenses, and reduced himto Master Sergeant.

USATDS provi ded support to the Miulti-National Force in the Sinai
and to troops in Southwest Asia, Macedonia, Haiti, Kuwait, Hungary,
and Bosnia. At certain |ocations, USATDS mai ntai ned i nter-service
agreenents to provide defense services to mlitary personnel from
ot her services. TDS has continued to support soldiers in Physical
Eval uati on Boards (PEB) at three selected |ocations, and is review ng
a request to undertake PEB representation at a fourth location in
Eur ope.

TRI AL COUNSEL ASSI STANCE PROGRAM

During FY 98, the U S. Arny's Trial Counsel Assistance Program
(TCAP) fulfilled its mission of providing information, advice,
training, and trial assistance to mlitary prosecutors world-wide. In
addition to services provided to Arny attorneys, TCAP had an expanded
constituency anong prosecutors in the Air Force, Navy, Marine Corps,
and Coast Guard. TCAP provided four basic categories of services
during FY 98: (1) tel ephone/e-mail inquiry assistance; (2) advocacy
training courses; (3) publications; and (4) trial assistance.

During FY 98, TCAP personnel (three Arny judge advocates
supported by a civilian paral egal) acconplished the foll ow ng:
responded to 553 tel ephonic requests for assistance; answered 155 e-
mai | requests for assistance; sent out materials 137 tinmes in response
to calls; conducted el even three-day advocacy training courses in the
continental United States, Panama, Korea, Hawaii, and Gernmany,
provi di ng 242 hours of continuing | egal education to 208 judge
advocates fromall services at a cost of $16,905 or $81.27 per judge
advocate trained; held a video tel econference which was transmtted to
or later provided to every installation; and performed press |iaison
duties for The Judge Advocate Ceneral (TJAG in one court-martial. In
addition, TCAP started up the new TCAP Wbsite consisting of 5
dat abases and nearly 500 full-text searchabl e docunents. The Wbsite
is readily accessible via the Lotus Notes systemor the Wrld Wde Wb
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(WMWY . Nearly 400 applications for access fromthe WWVal one have
been processed. The | argest percentage of these applications were
from Reservists, National Guard, and sister services. On one
occasion, TCAP provided a briefing on the TCAP Wbsite at The Judge
Advocate General’'s School (TJAGSA). This presentation was to the
Crim nal Law New Devel oprment s Cour se.

Beyond this extensive support to trial counsel, TCAP attorneys
prepared 8 Answers and Returns to Habeas Corpus petitions filed with
the Ofice of the U S. Attorney for the District of Kansas or the
United States Court of Appeals for the Tenth Crcuit and one for the
Eastern District of North Carolina. TCAP reviewed, nonitored, and
responded to 8 Extraordinary Wits filed in either the Arny Court of
Crimnal Appeals or the Court of Appeals for the Armed Forces and
handl ed t hree Governnment Appeals. Finally, they prepared briefs and
presented oral argunent four tines before the Arny Court of Crimnal

Appeal s.
CRI M NAL LAW DI VI SI ON

The Crinminal Law Division, OTJAG advises The Judge Advocate
Ceneral on military justice policy, legislation, opinions, and rel ated
crimnal |law actions. Specific responsibilities include: promulgating
mlitary justice regulations and reviewing Arnmy regul ations for | egal
sufficiency, mlitary corrections, the Arny's drug testing program
federal felony and magistrate court prosecutions, |egal opinions for
the Arny Staff, statistical analysis and eval uation, and Congressi onal
inquiries.

JO NT SERVI CE COMM TTEE ON M LI TARY JUSTI CE

The Chief, Crimnal Law Division, OIJAG serves as the Arny
representative to the Joint Service Conmittee on MIlitary Justice
(JSC). The JSC was established by the Judge Advocates General and the
Secretary of Transportation (Coast Guard) on August 17, 1972. It
conducts an annual review of the MCM as required by Executive Order
12473 and DOD Directive 5500.17. The JSC proposes and eval uates
anendnents to the UCMI, MCM and serves as a forum for exchangi ng
mlitary justice information anong the services.

The Arny acts as Executive Agent for the JSC on a permanent
basis. In addition the Arny representative served as the Chairnan of
the Joint Service Commttee until June 1, 1998.

During FY 98, the JSC conpleted its fourteenth annual review of
the MCM  This review was published in the Federal Register for public
comment and a public nmeeting was held to receive comments from
interested parties. Highlights of the annual review s proposed
changes include: setting forth the rules for issuing protective orders
preventing the parties and wi tnesses from naki ng out of court

3



statenents when there is a substantial |ikelihood of materi al
prejudice to a fair trial; clarifying which convictions are adm ssible
on sentencing; updating all of the nobdel specifications by renpving
the reference to the 20th Century fromthe date of the offense; and

i ncorporating nunerous references into the existing rules, discussion,
and punitive articles regarding confinenent for Iife with or w thout
eligibility for parole. Additionally, the JSC proposed | egislation
anending Article 111 of the UCMI to provide an al cohol bl ood/ breath
concentration of 0.08 grans or nore per 100 nmilliliters of blood or
210 liters of breath as a per se standard of illegal intoxication for
drunken operation of a vehicle, vessel or aircraft. Follow ng
revision of the proposed changes in response to the public conmmrents,

t he proposed MCM changes shoul d be forwarded to the DoD Genera

Counsel in early 1999.

The JSC continued its work on adultery which it started in FY 97
at the request of the Secretary of Defense. The proposed adultery
changes fromthe Senior Review Panel were published in the Federa
Regi ster and conments on the changes were received at a public
nmeeting. During FY 99 the JSC will review those public coments to
see if the proposed changes should be revised in light of the
coment s.

During FY 98, the JSC completed its review of the new DoD policy
prohi biti ng hazi ng and how to best make punitive any violations of
that policy. The JSC reconmended to the DoD General Counsel that the
DoD policy be inplenented by service directive rather than by changes
to the MCM or UCMJ. That reconmendati on was endorsed by the DoD
Ceneral Counsel and forwarded to the individual services. An Arny
regul atory policy prohibiting hazing was subsequently drafted and is
currently being staffed.

FOREI GN CRI M NAL JURI SDI CT1 ON

As Executive Agent for the Departnment of Defense, the Departnent
of the Arny, through the International and Operational Law D vision
OTJAG conpiles informati on concerning the exercise of foreign
crimnal jurisdiction over U S. personnel.

The data bel ow, while not drawn from precisely the sane reporting
period used in other parts of this Report, does provide an accurate
pi cture of the exercise of foreign crinmnal jurisdiction during this
reporting peri od:



1 Dec 1995 1 Dec 1996

to to
30 Nov 1996 30 Nov 1997
Foreign OFfense Citations 4,611 4,870
Total Cvilian 1, 336 1, 487
Total Mlitary 3,275 3, 383
Excl usi ve Foreign Jurisdiction 152 187
Concurrent Jurisdiction 3,123 3,196
Traffic/Gher Mnor Ofenses 331 346
Forei gn Jurisdiction Recalls 901 609

Wth the exception of Foreign Jurisdiction Recalls, there was a
slight increase in all categories. This increase was proportional
across all categories in certain najor offenses, such as robbery,
| arceny, aggravated assault, sinple assault, drug offenses, as well as
in certain mnor offenses, such as traffic offenses, disorderly
conduct, drunkenness and others.

This year, foreign authorities released 22 of the 187 exclusive
foreign jurisdiction cases involving nilitary personnel to U S.
authorities, for disposition. In concurrent jurisdiction cases in
whi ch the foreign countries had the authority to assert primary
jurisdiction, US mlitary authorities were able to obtain waivers of
the exercise of this jurisdiction in 2,752 cases. Overall, waivers
were obtained by the U S. in 86.1 percent of all exclusive and
concurrent jurisdiction cases. This figure reflects a 10 percent
i ncrease in such waivers from 1995-1996, when the relevant figure was
75.6 percent.

During the last reporting period, civilian enpl oyees and
dependents were involved in 1,336 offenses. Foreign authorities
rel eased 192 of these cases (14.4 percent of this total) to U S.
mlitary authorities for adm nistrative action or sone other form of
di sposition. This year, civilian enpl oyees and dependents were
involved in 1,487 offenses. The foreign authorities released 250 of
t hese cases (16.8 percent of the current total).

Foreign authorities tried a total of 1,231 cases. Eighteen
trials, or 1.5 percent, resulted in acquittals. Those convicted were
sentenced as follows: 18 cases resulted in executed confinenent; 64
cases resulted in suspended confinenent; and 1,131 cases (91.9 percent
of the total trials) resulted in only fines or reprinands.

PROFESSI ONAL RESPONSI BI LI TY
The Standards of Conduct O fice (SOCO nanages TJAG s
prof essional responsibility program This programincl udes tasking

judge advocates for field inquiries into allegations of professional
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m sconduct, reviewi ng reports of inquiry, and advising The Assistant
Judge Advocate General on appropriate resolution of ethics cases.

SOCO oversees the operation of TIAG s Professional Responsibility
Committee and its issuance of advisory ethics opinions. It is also
responsi bl e for overseeing professional responsibility training within
the Army. Wborking closely with TIJIAGSA, SOCO assists judge advocates
in inplenenting training prograns in their commands and of fices.

During 1997, seventeen professional conduct inquiries were
closed. This is a 49% decrease from1996’s thirty-three cases. O
the cases closed in 1997, six of the allegations of attorney ethical
viol ations were founded. Two of the founded cases were minor or
i nadvertent violations of ethical rules. O the remining four cases,
two i nvol ved reserve conponent judge advocates suspended by their
state bars for matters unrelated to mlitary service. One was a
Nati onal Guardsnan who, in his state capacity, failed to diligently
appeal a client’s state court-martial conviction. The third case
i nvol ved a judge advocate who was relieved for |ying and discl osing
confidential client information.

Through the end of Novenber 1998, SOCO cl osed fourteen new
prof essional responsibility inquiries. Based on projected rates,
cl osed professional conduct inquiries will decrease by ten percent in
1998. O the cases closed in 1998, four of the allegations of
attorney ethical violations were founded. Three of the four founded
cases were for mnor or inadvertent violations of ethical standards.
The fourth case was for |egal nalpractice when a judge advocate
i nproperly advised a | egal assistance client on a separation agreenent
in 1988.

LI TI GATI ON

The nunber of civil lawsuits against the Departnent of the Arny
and its officials dropped slightly from previous years, wi th about 600
actions filed in FY 98. Cases that require civilian courts to
interpret the UCMI constitute a small but significant portion of this
total. Mbst of these cases are filed by (forner) soldiers seeking
coll ateral review of courts-martial proceedings in district courts,
usually via petitions for wits of habeas corpus, or in the Court of
Federal dainms in back-pay actions. Oher suits involve challenges to
confi nenment conditions, to decisions to deny clenency or parole, to
revoke parole, or to other adm nistrative actions taken by confinenent
facility officials.

One case of particular note involved a habeas petition brought by
a sol dier seeking to stay his pending court-nmartial for refusing to
obey orders to wear United Nations accouternents (blue beret and
brassard) incident to his unit’s deploynent to Macedonia. During FY
98, an appellate court affirmed the district court’s decision



dism ssing the petition, holding that federal civilian courts should
ordinarily not entertain such actions until the mlitary justice
system (including all appeals) has run its course.

Anot her suit involves a class action filed by all innmates
currently confined at the United States Disciplinary Barracks (USDB)
The inmates claimthat they are subject to unsafe living conditions
that violate the Ei ghth Amendnment proscription agai nst cruel and
unusual punishnent. They allege that the USDB nmain building is
structural ly unsound, that they are exposed to unsafe environnental
conditions, and that they are inproperly subjected to certain
adm ni strative practices. During FY 98, the district court denied the
inmates’ request for a prelimnary injunction ordering the Arny to
transfer themto other correctional institutions. The Arnmy recently
filed a notion for summary judgnment maintaining that there is no issue
of fact that the inmates are not exposed to unsafe living conditions
and that the administrative practices of which they conplain are
proper, accepted correctional methods.

EDUCATI ON AND TRAI NI NG

In Charlottesville, Virginia, the Crininal Law Departnent of The
Judge Advocate Ceneral’s School continued to lead the way in the
Corps-wi de effort to inprove and sustain trial advocacy skills.

Each Basic Course student is required to serve as trial and
defense counsel in three different advocacy exercises, an
adm ni strative separation board, a guilty plea, and a contested court-
martial .

The unrival ed success of The Advocacy Trainer, A Manual for
Supervisors was clearly the highlight of 1998. Over 300 copies were
di stributed worldwi de and to sister services. The Trainer contains
nunerous skill devel oprment drills in all aspects of court-martial
practice. The package of scripted and vi deotaped training scenarios
is designed to give supervisors — primarily chiefs of justice and
seni or defense counsel — the ability to conduct “off the shelf”
training in all trial-related skills. Wrld-w de distribution was
made and orders were received fromthe Air Force, Navy and Marine
Corps as well. Following closely on its heels was the ATII 1998
Suppl enent .

The 4th Mlitary Justice Managers Course included a new bl ock of
instruction to “train the trainer” howto utilize The AT. The
Graduate Course was offered two el ectives regardi ng advocacy training,
enabling the School to draw on the advocacy skills and experience of
Graduate Course students and to spur the devel opnent of training
scenarios for practitioners.



The departnent co-hosted the 2d National Security Crines and
Intelligence Law Workshop in June 1998. This course was designed to
bring together practitioners and investigators in the national
security field. Mlitary and civilian students fromall services
attended the course, which was capped by an address from M. Thomas
Taylor, Ofice of the General Counsel, Departnent of Defense. The
next iteration of this course will occur in June 1999.

The departnment continued to strengthen its links to the sister
services and the civilian bar this year, not only by sharing the
Advocacy Trainer but also by instructing at each other’s courses.

Maj ors Edye Moran and Norm Al l en served as instructors at the Air
Force Trial and Defense Counsel Advocacy Course. Major Hudson offered
instruction on testifying to agents at the Advanced Forei gn Counter-
Intelligence Training Course, Fort Meade, Maryland, and Major Sitler
enlightened civilian attorneys in the art of trial advocacy at a
prosecutor’s workshop in Vale, Col orado.

Agai n the departnment was host to several distinguished guest
speakers, including M. GCerald P. Boyle, Esquire, MIwaukee,
W sconsin, who spoke to the 9th Crininal Law Advocacy Course (CLAC) in
April; M. David Baugh, Esquire, Richnond, Virginia, who spoke to the
10th CLAC in Septenber; and Colonel (Ret.) John Smith, who spoke to
the 10th CLAC in Septenber. Brigadier General John S. Cooke, Retired,
delivered the Twenty-Si xth Kenneth J. Hodson Lecture on Criminal Law
in March 1998. Walter T. Cox II1l, Chief Judge of the Court of Appeals
for the Armed Forces, again opened the 41st MIlitary Judge Course in
May, with his popular and notivational presentation on the chall enges
and rewards of serving as a trial judge. Students in that course al so
had the opportunity to hear Brigadier General Wayne E. Alley, Retired,
now a federal district judge in Oklahona, deliver his experienced
perspectives on judging. The 21st Crininal Law New Devel opnents
Course in Novenber 1997 featured Associate Judge Andrew S. Effron
United States Court of Appeals for the Arnmed Forces, who enlightened
students about the significance of history in the mlitary justice
system Dr. Bruce Leeson, Departnent of Psychiatry, U S. Disciplinary
Barracks (USDB), presented a |ecture on new devel opnents in the
psychiatric treatnment of USDB i nmates. Students in the New
Devel opnment s Course al so had the opportunity to hear Col onel Lee D
Schinasi, Retired, now at the University of Mam School of Law,
present his sage ideas on “Daubert, Science, and Syndrone: A
Landscape Under Construction.”

PERSONNEL, PLANS, AND POLI ClI ES

The Total Army strength of the Judge Advocate CGeneral’s Corps at
the end of FY 98 was 4,438. The Reserve Conponent strength of the
Judge Advocate Ceneral’s Corps was 2939 with 665 officers serving in
the Arny Reserve National Guard (ARNG and 2274 officers serving in



the United States Arny Reserve (USAR). The Active Arny strength of
the Judge Advocate Ceneral’s Corps was 1,499. The Active Arny
strength includes 54 officers participating in the Funded Legal
Educati on Program

The diverse conposition of the Active Arny Judge Advocate
Ceneral’s Corps included 111 African-Americans, 44 Hispanics, 42
Asi ans and Native Anmericans, and 349 wonen. The Active Arny FY 98 end
strength of 1,499 conpares with an end strength of 1523 in FY 97, 1541
in FY 96, 1561 in FY 95, 1575 in FY 94, 1646 in FY 93, and 1710 in FY
92. The Active Arny grade distribution was 4 general officers; 129
colonels; 212 |ieutenant colonels; 315 majors; 749 captains; and 36
first lieutenants. Sixty warrant officers, 357 civilian attorneys,
and 1,487 enlisted soldiers supported Active Arny | egal operations
wor | dwi de.

To ensure selection of the best-qualified candi dates for
appoi ntnent, career status, and schooling, The Judge Advocate Cenera
convened advi sory boards several tines during the year. Conpetition
for appointnent in the Active Arny Corps remains strong, wth al nost
seven applicants applying for each opening.

Two hundred and five Judge Advocate officers conpleted the
foll owi ng resident service schools:

US Arnmy War Col | ege 2
Nati onal War Col | ege 1
I ndustrial College of the Arned Forces 2
Departnent of Justice Fell owship 1
U S Arny Command and General Staff Coll ege 16
The Judge Advocate O ficer Graduate Course 56
The Judge Advocate O ficer Basic Course 127

During FY 98, ten officers conpleted funded study for LL. M
degrees in the follow ng disciplines: environnental |aw, contract
law, international law, tax |aw, and | abor | aw.

As a separate conpetitive category under the Departnent of
Def ense Oficer Personnel Managenent Act, Active Arny officers of the
Judge Advocate Ceneral’s Corps conpete anong thensel ves for pronotion
During FY 98, the Secretary of the Arny convened six sel ection boards
to reconmend Active Arny Judge Advocate officers for pronotion to
hi gher grades.

VWALTER B. HUFFNAN
Maj or Ceneral , USA
The Judge Advocate Ceneral of the Arny
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