APPENDIX K

SELECTED DECISIONS AFFECTING THE
ADMINISTRATION OF MILITARY JUSTICE

WITHIN THE ARMED FORCES !

PUBLI C ACCESS TO ARTI CLE 32 PROCEEDI NGS

Citing previous cases of the Court which held that the
right to a public trial set forth in the Sixth Arendnent to
the Constitution applied to courts-martial, the Court held
in ABC, Inc. v. Powell, 47 M} 363 (1997), that in the
absence of cause shown that outweighs the val ue of
openness, a mlitary accused is entitled to a public
Article 32, UCMJ, pretrial investigative hearing. The
Court further held that when an accused is entitled to a
public hearing, the press enjoys the sanme right and has
standing to conplain if access is denied. However, the
Court declined to adopt a position advanced by the news
media that requiring a witness to testify about personal
sexual history never qualified as a basis for closing such
a pretrial hearing. Rather, the Court held that a decision
on this specific issue nust be made on a case-by-case,

W t ness- by-wi t ness, and circunstance-by-circunstance basis
as to whether closure is necessary to protect the welfare
of a victimor alleged victimof sexual assault. After
noting that the decision to close the Article 32 hearing in
the case at hand had been nmade for unsubstantiated reasons,
the Court ordered it opened to the public and the news
medi a unl ess future conpelling circunstances dictated a
different result.

'This section of the Court's annual report is prepared solely as an

i nformational tool by the staff of the Court. It is included for the
conveni ence of the reader to assist in easily locating cases of
interest during the term The case sunmaries are not of precedenti al
val ue and should not be cited in briefs filed with the Court. It is
further noted that sone of these decisions were not unani nmous.



FORFEI TURES AND REDUCTI ON | N GRADE

In United States v. Gorski, 47 MJ 370 (1997), the
Court held that the 1996 addition of Article 58b, UCMJ, and
t he amendnent of Article 57(a)(1), UCMIJ, nandati ng
forfeitures for certain sentences and providing an earlier
reduction in grade violate the Ex Post Facto C ause of
Article I, 8 9, of the Constitution when applied to court-
martial offenses commtted prior to the effective date of
this legislation. The Court held in this regard that a
change in a mninmum sentence was protected by Article I, §
9, and that the same rationale should apply to forfeiture
of pay and al |l owances since they constitute a form of
puni shnent under the mlitary justice system

Simlarly, the Court held in Goldsmth v. Cinton, 48
Ml 84 (1998), that a statute which had been enacted after
an accused mlitary officer was tried and sentenced could
not be used to drop himfromthe rolls and place himin a
non- pay status. 2

MENTAL RESPONSI Bl LI TY

Revi ewi ng a decision by a Court of Crimnal Appeals
that limted the proof of |lack of nental responsibility by
an accused to objective evidence, the Court in United
States v. Dubose, 47 M)} 386 (1998), ruled that such a
hol di ng was error since all relevant evidence, both
obj ective and subjective, should be considered by the trier
of fact. In this regard, the Court ruled that the
testimony of experts in the fields of psychol ogy and
neur opsychol ogy was rel evant and properly adm ssible in
eval uating whether a mlitary accused had nmet the statutory
burden of proving |ack of nmental responsibility by clear
and convi nci ng evi dence.

EXPERT TESTI MONY

Exam ning the paraneters of expert testinony in United
States v. Birdsall, 47 M} 404 (1998), the Court held that
certain opinion testinony of a medical doctor and a
psychol ogi st exceeded the scope of Mlitary Rule of
Evi dence 701 and resulted in reversible error in a sexual
assault case. The Court held in this regard that the trial

2 The Suprenme Court of the United States subsequently reversed this

decision in dinton, et al., v. Goldsmith, 119 S . C. 1538 (1999).




judge erred by allowi ng a nedical doctor to express his
opinion as to whether the alleged child sexual victins had
been sexual |y abused and by allowi ng a psychol ogist to
state her opinion on the credibility of the sanme all eged
victinms. The Court enphasized in its ruling on this issue
that the testinmony in question involved the ultimte issue
which the court-martial nenbers were equally capabl e of
resol ving and constituted an inproper comrent on the
victinms’ credibility.

EXTRAORDI NARY PROCEEDI NGS | N A CAPI TAL CASE

The Court in Loving v. Hart, 47 M] 438 (1998),
addressed the constitutionality of a death sentence in the
context of an extraordinary wit-appeal case after the
Court of Crimnal Appeals denied a petition for
extraordinary relief which challenged such a sentence. The
extraordinary relief challenge was litigated after the
Court had affirnmed the death sentence in this case on
direct review, United States v. Loving, 41 MI 213 (1994),
modi fied on reconsideration, 42 MJ] 109 (1995), and after
the Suprene Court of the United States had affirned this
decision (517 U S. 748, 116 S.C. 1737, 135 L.Ed.2d 36
(1996)). Citing a nunber of its prior decisions the Court
concluded it had jurisdiction to consider the nerits of the
accused’s clai munder the provisions of the All Wits Act,

28 USC 8 1651(a). The accused’ s claimwas predicated on a
question raised during oral argunent before the Suprene
Court of the United States as to the validity of an
aggravating factor set forth in Rule for Courts-Marti al
1004(c)(8) which used the phrase “actual perpetrator of the
killing” in reference to a felony nurder conviction under
Article 118(4), UCMI. In ruling thereon, the Court held
the conviction and death sentence to be sufficient to

wi t hstand such a constitutional challenge. G ting severa
Suprenme Court cases concerning this issue, the Court held
that the mlitary judge's failure to define the phrase
“actual perpetrator of the killing” in a manner to require
an intent to kill was not constitutionally deficient in

vi ew of existing Suprenme Court precedent and the evidence
of record, since there was no reasonabl e possibility that
the court nenbers understood the term “actual perpetrator
of the killing” to nmean anything other than an intentional
killing. 1In addition, the Court ruled that, even assum ng
arguendo that the phrase shoul d have been further defined
by the mlitary judge, such error was harml ess beyond a
reasonabl e doubt under the circunstances of this case.




STATUTE OF LI M TATI ONS

Recogni zing that the Uniform Code of MIlitary Justice
constituted the primry expression by Congress of the
rights and responsibilities of servicenenbers, the Court
addressed the scope and purpose of the R ght to Financi al

Privacy Act (RFPA), 12 USC 88 3401-3422, in United States
v. Dowy, 48 MJ 102 (1998), and ruled that such act

provi ded protection to mlitary servicenenbers charged with
violations of the Uniform Code. Thus, the Court held that
a mlitary accused could properly contest the Governnent’s
attenpt to obtain his financial records by filing a notion
in the appropriate United States District Court. However,
di sagreeing with the ruling of the mlitary trial judge on
a statute of limtations issue in the context of an appeal
by the United States under Article 62, UCMI, the Court
ruled that the provisions of the RFPA that tolled the
statute of limtations also applied to Article 43, UCMI,
and that the mlitary trial judge had erroneously dism ssed
certain charges against this accused. The Court held in
this regard that a citizen, whether mlitary or civilian
cannot cl ai mcoverage of the RFPA to protect against
intrusion by the Governnent into his private records while,
at the sanme tinme, disclaimng coverage of the RFPA to tol
the running of a statute of limtations during their
exerci se of the very process under the statute by which
they claimthat protection.

DEFENSE COUNSEL

Resol ving an allegation by an accused in United States
v. Russell, 48 MJ 139 (1998), that his trial defense
counsel was ineffective for failure to |locate a w tness,
the Court established a standard for review of such clains
by hol di ng that an accused nust all ege specific information
that counsel could have |located the witness after a
reasonabl e i nvestigation, that the wtness woul d have been
available to testify, and that the substance of the
W tness’s testinony woul d have assisted the accused’ s
defense. After analyzing the record, the Court held that
t he established standard had not been satisfied by the
accused in this particul ar case.

In United States v. Cal houn, 49 M] 485 (1998), the
Court addressed an issue of first inpression by rejecting a
defense assertion that no defense counsel enployed by the




Governnment could be free fromcommand influence when his
prior defense counsel’s office was searched by mlitary
investigators after a question was raised that such defense
counsel may have been involved in the subornation of
perjury. Rather, the Court refused to adopt a per se rule
and held that the governnent funding of a civilian defense
counsel was not required unless an objective, disinterested
observer, with know edge of all the facts, could reasonably
conclude that there was at | east an appearance of unl awf ul
command i nfluence over all mlitary and other governnent
defense counsel. The Court noted in this regard the
extraordi nary neasures undertaken by the Governnent to
protect the attorney-client privilege in mlitary court-
martial cases and ruled that no such finding was required
in the case at hand.

In United States v. Cark, 49 MJ] 98 (1998), the Court
hel d that the appellant’s post-trial affidavit asserting
i neffective assistance of his trial defense counsel was
sufficient to require a factual inquiry under its earlier
decision in United States v. G nn, 47 M} 236 (1997). The
Court noted in this negligent hom cide case that
appellant’s all egations concerning the failure of his
defense counsel to call an accident reconstruction expert
witness, if left unrebutted, would overcome the presunption
of conpetence and, thus, would suffice to establish
i neffective assistance of counsel.

JURI SDI CTlI ON — RESERVI STS

The Court in WIllenbring v. Neurauter, 48 M} 152
(1998), resolved an issue which questioned the
applicability of Article 2(d), UCMJ, to a reservist who had
commtted offenses while serving on active duty not as a
menber of the reserves, but rather as a nenber of a regul ar
conponent of the Arned Forces. 1In rejecting a defense
argunent that Article 2(d) was limted to an offense
commtted while a nenber of a reserve conponent, the Court
enphasi zed the historical developnment of mlitary crimnal
jurisdiction as set forth by the Suprene Court of the
United States in various cases, the intent of Congress as
expressed in docunents formul ated during consideration of
the legislative proposals which | ed to enactnent of the
Uni form Code of MIlitary Justice and anmendnents thereto,
the Court’s own prior cases, and the evolution of the
reserve conponents into a conponent of the “total force”
concept of the Arnmed Forces. The Court ruled that, in the




context of such historical devel opnent, the phrase “active
duty” as used in Article 2(d) did not distinguish between
reserve and regul ar conponents and that such phrase was

i nconsistent with the restrictive definition argued by the
appellant in this case.

SELECTI ON OF COURT MEMBERS

In United States v. Wiite, 48 MJ] 251 (1998), the Court
rejected a defense argunent that the selection of a
di sproportionately high nunber of conmanders for service as
court nmenbers violated Article 25, UCMIJ, and held that
since the qualities required for selection for command were
totally conpatible with the statutory requirenments for
sel ection as court nenbers, evidence that nore commanders
t han non-conmanders were selected for a court-martial panel
was not sufficient to raise an issue of court packing,
absent sone evidence of inproper notives or systenmatic
exclusion of a class or group of eligible candidates.

M LI TARY | NSPECTI ONS

In United States v. Jackson, 48 M] 292 (1998), the
Court rejected a defense argunent that a conmander’s
recei pt of specific information about the presence of
contraband in his unit precluded a valid inspection
pursuant to Mlitary Rule of Evidence 313. The Court held
in this case that so long as the prinmary purpose of the
i nspection is “unit readi ness” and not disciplinary
proceedings, it is permssible both (1) for an inspection
to take place after the commander receives specific
i nformati on about the presence of contraband and (2) for an
i nspection for weapons or contraband to result in
di sciplinary proceedings. 1In addition, the Court ruled
that a mlitary judge could take into account the nature of
the contraband in determ ning whether unit readi ness rather
than crimnal prosecution of an individual was the primry
pur pose for conducting a particular inspection.

DURESS

In United States v. Vasquez, 48 M] 426 (1998), the
Court held that the mlitary judge properly rejected a
defense requested instruction on the defense of duress.
After noting the genesis and purpose of this specific
defense, the Court ruled that the i ssue was not raised by
the accused s claimthat he was concerned about the




potential mstreatnent of his friends in a foreign prison,
since he had a reasonabl e opportunity to seek appropriate

| egal advice concerning his apprehensi on about their

safety. Thus, the Court noted that a nexus or causal

rel ati onship between the threat and the wongful act was
ensured by the requirenment of the i medi acy el enent of the
def ense of duress, which encouraged individuals to pronptly
report threats rather than breaking the law, and that this
el enent directly related to the requirenent of a reasonable
apprehensi on of death or serious bodily harm

SUBSTANTI VE LAW

In United States v. Arriaga, 49 M)} 9 (1998), the Court
hel d that an accused could be convicted of the offense of
obstruction of justice under Article 134, UCMJ, by lying to
mlitary police investigators. |In reaching this decision
the Court specifically rejected a defense argunent that the
hol di ng of the Suprene Court in United States v. Aguil ar,
515 U. S. 593, 115 S. C. 2357, 132 L.Ed.2d 520 (1995), that
interpreted 18 USC 8 1503 as precluding prosecution for
lying to investigative agents alone, applied to an Article
134 prosecution for obstruction of justice. The Court
enphasi zed that the Suprene Court’s decision in Aguilar
rested on a particular analysis of the repeated references
in 18 USC 8§ 1503 to “grand juror” and “petit juror” in the
context of an ongoing grand jury investigation or trial and
that such a restrictive analysis was inapplicable to the
prosecution of obstruction of justice in mlitary |aw

NEW TRI AL

In United States v. Brooks, 49 MJI 64 (1998), the Court
exam ned the procedures for resolving a petition for new
trial under the provisions of Article 73, UCMJ, and Rule
for Courts-Martial 1210(f)(2). The Court stressed that the
three elenents set forth in Rule 1210(f)(2) for eval uating
new y di scovered evidence required a determ nation as to
whet her post-trial affidavits raised any nmaterial issues of
fact that nust be resolved by a factfinding hearing under
the criteria set out in United States v. G nn, 47 Ml 236
(1997).

RES|I DUAL HEARSAY EVI DENCE

In addressing the adm ssibility of an out-of-court
statenent nade by an alleged victimunder MIlitary Rule of



Evi dence 803(24), the Court held in United States v.
Johnson, 49 M) 467 (1998), that a trial judge, in
evaluating the requirenment for indicia of reliability,
shoul d consider both those indicia that add to a
statenent’s reliability as well as those indicia that
detract froma statenment’s reliability in determning its
adm ssibility. After reviewing the record in this case,
the Court concluded that the trial judge had properly
admtted the statenment in question.

PEREMPTORY CHALLENGE

In United States v. Ruiz, 49 M} 340 (1998), the Court
hel d that a perenptory challenge of the only feral e nmenber
of a court-martial panel by the trial counsel required sone
expl anation after the defense counsel contested such
challenge. Noting that it had previously decided in United
States v. Wiitham 47 M) 297 (1997), that a gender-based
chal I enge invol ved the Batson v. Kentucky, 476 U.S. 79, 106
S.Ct. 1712, 90 L.Ed.2d 69 (1986), requirenent for sone
expl anation by the chall engi ng counsel, the Court further
hel d that the per se rule fornulated in United States v.
Moore, 28 MJ 366 (CMA 1989), concerning a race-based
perenptory chall enge, should be extended to a gender-based
perenptory chal | enge.

REHEARI NG

In United States v. Ruppel, 49 MJ 247 (1998), the
Court rejected a defense argunent that a mlitary judge
violated Rule for Courts-Martial 810(a)(3) by admtting
evi dence underlying an accused’ s conviction of a sex
of fense involving his natural daughter at a separate
rehearing on the nerits regardi ng of fenses agai nst the sane
accused involving his stepdaughter. The Court ruled in
this regard that such evidence was admi ssible if it
qualified for adm ssibility under Mlitary Rule of Evidence
404(b). The Court also held that the relationship between
Rul e 810(a)(3) and Rule 404(b) was simlar to the
relationship between Rule for Courts-Martial 910(g)(3),
relating to the prohibition against notifying court nenbers
of a guilty plea of an accused prior to findings on
contested offenses, and Mlitary Rul e of Evidence 404(b),
citing United States v. Rivera, 23 M} 89 (CVA 1986).




SENTENCI NG EVI DENCE

The Court held in United States v. Loya, 49 M} 104
(1998), that the mlitary judge conmtted reversible error
by rejecting defense evidence, during sentencing
proceedi ngs, of the quality of nedical treatnent provided
to the victi mwhen the accused was convicted of involuntary
mansl aughter. The Court observed that the proffered
def ense evi dence tended to show additional facts and
ci rcunst ances surroundi ng the death of the victimwhich
woul d provide a nore conplete picture of the tragic event.

EVI DENCE

In United States v. Mrris, 49 M} 227 (1998), the
Court consi dered whether an appellate court coul d di sagree
with the ruling of a trial judge that excluded an accused’s
confession in determ ni ng whet her other evidence that was
admtted at trial was tainted and thereby constituted
i nproper derivative evidence of that confession. Citing
its own prior cases the Court held that, by considering the
accused’s confession, the Court of Crimnal Appeals did not
reverse the trial judge s ruling since the circunstances
surroundi ng the confession were being considered only with
respect to whether other evidence which was adnmitted at
trial was properly adm ssible or was tainted. |In addition,
the Court held that the enactnent of Article 62, UCMI,
whi ch gave the Government the right to appeal certain
rulings of the trial judge, did not overrule its earlier
decision in United States v. Nargi, 2 M} 96 (CVA 1977), but
that Article 62 and Nargi are conplenmentary: Nargi allow ng
an appellate court to exam ne the underlying basis for a
rul ing which excludes evidence, and Article 62 providing a
procedure for reversing a ruling on adm ssibility and
conpelling the mlitary judge to admt evidence.

In United States v. Bl anchard, 48 MJ 306 (1998), the
Court addressed a question concerning the standards for
adm ssibility of taped conversations and rejected
appel l ant’ s argunment that the seven-prong test enployed in
sone federal circuits for admssibility of a taped
conversation should be applied in courts-martial. Noting
t hat di sagreenent existed anong the federal circuits as to
the appropriate test for authentication and adm ssibility
of taped conversations and that MIlitary Rule of Evidence
901(b)(5) particularly addressed authentication of voices
on tape recordings and expressly contenpl ated the nore




fl exi bl e approach enpl oyed by several federal circuits for
this type of evidence, the Court held that the tape
recordings in this case were properly presented to the
court nenbers for their determnation as to authenticity.

CHALLENGES FOR CAUSE

In reviewwng a mlitary judge s denial of a defense
chal l enge for cause for abuse of discretion the Court ruled
in United States v. Ovando- Moran, 48 MJ 300 (1998), that in
order for a court nmenber’s vocational or professional
experience to be disqualifying, the nenber nust denonstrate
a bias or prejudice resulting fromor inseparable fromthis
experience. Thus, the Court held that the mlitary judge
in this sexual assault case did not err in denying a
chal l enge for cause against a nedical doctor who had
limted experience in the subject matter of the expert
testinony given at trial, since there was no indication
that this court menber woul d thereby be rendered unable to
inmpartially listen to and eval uate such testinony.
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