REPORT OF THE JUDGE ADVOCATE GENERAL OF THE ARWY
OCTOBER 1, 1996, TO SEPTEMBER 30, 1997

During fiscal year 1997 (FY 97), the Ofice of The Judge Advocate
Ceneral (OTJAG continued to nonitor courts-nmartial, review and prepare
mlitary publications and regul ati ons, and devel op and draft changes to
the Manual for Courts-Martial (MCM and the Uniform Code of Mlitary
Justice (UCMI). Through its Field Operating Agencies, OTJAG provi ded
judicial and appellate services, advice, assistance, and professiona
education to ensure the orderly and efficient adm nistration of mlitary
justice. Nunbers in this report are based on mlitary end strength of
487,812 in FY 97 and 493,700 in FY 96.

M LI TARY JUSTI CE STATI STI CS
STATI STI CAL SUMVARY: FY 97

(See table insert, attached)

U S. ARMY LEGAL SERVI CES AGENCY

The U. S. Arny Legal Services Agency, a field operating agency of
OTJAG includes the foll owi ng organi zations involved in the
adm nistration of mlitary justice: the U S. Arny Judiciary, the
Gover nment Appel |l ate Division, the Defense Appellate Division, the Trial
Def ense Service, and the Trial Counsel Assistance Program

U S. ARMY JuDl Cl ARY

The U.S. Arny Judiciary consists of the U S. Arny Court of Crimnal
Appeal s, the derk of Court, the Examination and New Trials Division
and the Trial Judiciary.

U S. ARMY TRI AL DEFENSE SERVI CE

During FY 97, the United States Arny Trial Defense Service (USATDS)
continued to provide high quality, professional defense counsel services
to soldiers throughout the Army. USATDS workl oad data for FYs 96 and 97
i s displayed bel ow

FY96 FYo7
Ceneral Courts-Marti al 789 796
Speci al Courts-Marti al 357 344
Admi ni strati ve Boards 778 564
Nonj udi ci al Puni shrent 32, 053 33,185
Consul tati ons 33, 364 30, 026

USATDS provi ded support to the Miulti-National Force in the Sinai
and to troops in Southwest Asia, Macedonia, Haiti, Kuwait, Hungary, and
Bosni a. USATDS counsel manned 56 offices worldw de. At certain
| ocations, USATDS mai ntai ned inter-service agreenents to provide nutual



support along with Judge Advocates of other services. At Aberdeen
Proving G- ounds and other training installations around the world
USATDS def ended sol di ers accused of fraternization, rape, and ot her
consensual or nonconsensual sexual offenses involving trainees.
Pursuant to support agreenents, TDS has al so undertaken support of
sol diers in Physical Evaluation Boards (PEB) at three selected

| ocati ons.

TRI AL COUNSEL ASSI STANCE PROGRAM

During FY 97, the U S. Arny's Trial Counsel Assistance Program
(TCAP) fulfilled its mssion of providing information, advice, training,
and trial assistance to mlitary prosecutors world-wide. |In addition to
services provided to Arnmy attorneys, TCAP had an expanded constituency
anong prosecutors in the Air Force, Navy, Marine Corps, and Coast Guard.
TCAP provi ded four basic categories of services during FY 1997: (1)
tel ephone/e-mai |l inquiry assistance; (2) advocacy training courses; (3)
the TCAP Meno; and (4) trial assistance.

During FY 97, TCAP personnel (three Arny judge advocates supported
by a civilian paral egal) acconplished the follow ng: responded to 732
tel ephoni ¢ requests for assistance; 159 e-mail requests for assistance;
sent out materials 245 times in response to calls; provided three
compl ete sets of TCAP Menps on di sk; conducted el even three-day advocacy
training courses in the continental United States, Panama, Korea,
Hawai i, and Gernmany, providing 288 hours of continuing | egal education
to 206 judge advocates fromall services at a cost of $12,705.06 or
$61. 68 per judge advocate trained; held a video tel econference which was
transnitted to or later provided to every installation; published and
distributed four editions of the TCAP Menp to approxi mately 360
subscri bers; provided technical and trial assistance in two courts-
martial; and perfornmed press liaison duties for The Judge Advocate
Ceneral in one court-martial. On one occasion, TCAP provided
i nstructional assistance at The Judge Advocate General's School. This
presentation was to the Cri mnal Law New Devel opnents Course

Beyond this extensive support to trial counsel, TCAP attorneys
prepared fourteen Answers and Returns to Habeas Corpus petitions filed
with the Ofice of the U S. Attorney for the District of Kansas or the
United States Court of Appeals for the Tenth Circuit. They reviewed,
nmoni tored, and responded to twenty Extraordinary Wits filed in either
the Arnmy Court of Criminal Appeals or the Court of Appeals for the Arned
Forces and handl ed two Governnent Appeals. Finally, they prepared
briefs and presented oral argument tw ce before the Arny Court of
Crimnal Appeals and twi ce before the Court of Appeals for the Arned
For ces.

SI GNI FI CANT M LI TARY JUSTI CE ACTI ONS

Crimnal Law Division, OIJAG advises The Judge Advocate General on
mlitary justice policy, legislation, opinions, and related crimnal |aw
actions. Specific responsibilities include: pronulgating mlitary



justice regul ations and reviewi ng Arny regul ations for | egal

sufficiency, mlitary corrections, the Arny's drug testing program
federal felony and magistrate court prosecutions, |egal opinions for the
Arnmy Staff, statistical analysis and eval uation, and Congressi onal
inquiries.

Crimnal Law Division wrkload data for the last two fiscal years
i s displayed bel ow

FY96 FY97
White house inquiries 573 139
Congressional inquiries 151 132
Secretary of Defense, Secretary of the Arny 349 173
Chief of Staff of the Arny, and The Judge
Advocate General inquiries
M scel | aneous inquiries 14 5
G enmency Petitions, Article 74, UCMI 19 11
Oficer Dismssals 18 15
Freedom of Information Act/Privacy Act 24 21

JO NT SERVI CE COW TTEE ON M LI TARY JUSTI CE

The Chief, Crimnal Law Division, OIJAG serves as the Arny
representative to the Joint Service Conmittee on MIlitary Justice (JSC).
The JSC was established by the Judge Advocates General and the Secretary
of Transportation (Coast Guard) on August 17, 1972. It conducts an
annual review of the MCM as required by Executive Order 12473 and DOD
Directive 5500.17. The JSC proposes and eval uates anmendnents to the
UCMI, MCM and serves as a forumfor exchanging military justice
i nformati on anong the servi ces.

The Arny acts as Executive Agent for the JSC on a permanent basis.
In addition, through FY 98, the Arny representative is the Chairnman of
the Joint Service Commttee.

During FY 97, the JSC conmpleted its thirteenth annual review of the
MCM  This review was published in the Federal Register for public
comment and a public nmeeting was held to receive comments from
interested parties. Highlights of the annual review s proposed changes
i nclude: creating a psychotherapist-patient rule of privilege applicable
to proceedi ngs under the UCMJ; allow ng reserve conponent judges to
conduct trials during periods of inactive duty for training and inactive
duty training travel; procedures to allow a child witness to testify out
of the presence of the accused after appropriate findings by the
mlitary judge; allow ng evidence during sentencing that an of fense was
a "hate crinme"; deleting "loss of nunmbers" as a punishnent; adding the
youth of the victimas an aggravating factor in capital cases; and
recogni zing the offense of reckless endangernent. As the result of the



public comments, sonme of the proposed changes have been revised. The
revi sed changes should be forwarded to the DoD General Counsel in early
FY 98.

At the request of the Secretary of Defense, the Conmittee conducted
a substantial study and analysis of the offense of adultery. As the
result of that review, the Conmittee recommended addi ng | anguage
provi di ng further guidance on the of fense. Those recomrendati ons were
forwarded to a Senior Review Panel, which was established to review the
Comm ttee's reconmendati ons. The Seni or Revi ew Panel has reviewed the
JSC s work and is considering additional changes.

The JSC also initiated a review of the new DoD policy on hazing and
how t o best nake punitive any violations of that policy. Upon
conmpletion of its review, the JSC will report back to the DoD CGenera
Counsel .

FOREI GN CRI M NAL JURI SDI CTI ON

As Executive Agent for the Departnent of Defense, the Departnent of
the Arny, through the International and Operational Law Division, OTJAG
conpi l es informati on concerning the exercise of foreign crininal
jurisdiction over U S. personnel

The data bel ow, while not drawn from precisely the sane reporting
period used in other parts of this Report, does provide an accurate
picture of the exercise of foreign crimnal jurisdiction during this
reporting period:

1 Dec 1994 1 Dec 1995

to to

30 Nov 1995 30 Nov 1996
Foreign O fense Citations 5, 796 4,611
Total Cvilian 1, 428 1, 336
Total Mlitary 4, 368 3,275
Excl usi ve Foreign Jurisdiction 984 152
Concurrent Jurisdiction 3,384 3,123
Traffic/OGher Mnor Ofenses 341 331
1,125 901

There was a significant decrease in the Exclusive Foreign
Jurisdiction category. Last year's reported figure (984) for 1 Dec 1994
to 30 Nov 1995 was an anomaly when conpared to the prior year (from1l
Dec 93 - 30 Nov 94) and this year's figures (182 and 152 respectively).
The anonaly is the result of large changes in the Navy's nunbers for
those years. Apart fromthis noticeable change, all reported categories
have decreased proportionally. This correlates directly with the
decreased nunber of serious offenses, such as mansl aughter, robbery,
| arceny, sinple assault, and drug offenses, conmtted overseas by
servi cenenbers agai nst foreign nationals.



This year, foreign authorities released 11 of the 152 exclusive
foreign jurisdiction cases involving mlitary personnel to U S.
authorities, for disposition. In concurrent jurisdiction cases in which
the foreign countries had the authority to assert primary jurisdiction
US nilitary authorities were able to obtain waivers of the exercise of
this jurisdiction in 2,363 cases. Overall, the U S. obtained waivers in
75.6 percent of all exclusive and concurrent jurisdiction cases. This
figure reflects a decrease in such waivers from 1994-1995, when the
figure was 90. 3 percent.

The 75.6 percent waiver rate includes a very |low 9.2 percent waiver rate
for Panama. Panama's waiver rate is reported artificially | ow because
of the DoD rmandated reporting format. That format is geared exclusively
towards those countries with an arrangenent for the automatic wai ver of
jurisdiction. Wiivers of Panamani an jurisdiction are not automatic and
must be requested by U S. authorities. The DoD report format does not
permt the reporting of the nunber of cases in which waiver had been
requested. Upon further inquiry, United States Arny South (USARSO)
reported that 100 percent of the waivers requested were granted for

1996. If this figure were factored into the 76 percent waiver rate

not ed above, the resulting overall waiver percentage would be close to
that of the last reporting period. Future reports will take these
factors into consideration.

During the previous reporting period, civilian enployees and
dependents were involved in 1,428 offenses. Foreign authorities
rel eased 326 of these cases (22.8 percent of this total) to U S
mlitary authorities for adm nistrative action or sone other form of
di sposition. This year, civilian enployees and dependents were invol ved
in 1,336 offenses. The foreign authorities only rel eased 192 of these
cases (14.4 percent of the current total).

Foreign authorities tried a total of 1,083 cases. Eighteen trials
(1.7 percent) resulted in acquittals. This is an increase from]l ast
year when only 6 trials (.4 percent of that year's trials) ended in
acquittals. Those convicted were sentenced as follows: 25 cases with
executed confinenent; 55 cases with suspended confinenent; and 985 cases
(91 percent of the total trials) with only fines or reprinmnds.

PROFESSI ONAL RESPONSI BI LI TY

The Professional Responsibility Branch, Standards of Conduct
O fice, was created in August 1991. It is charged with nmanagi ng TJAG s
prof essional responsibility program previously a responsibility of the
OTrJAG Crim nal Law Divi sion.

In 1987 the Arny promul gated AR 27-26, Rul es of Professional
Conduct for Arny Lawyers (Arny Rules). These rules, which closely
parallel the ABA's Rul es of Professional Conduct for Lawyers, apply to
all active and reserve conponent judge advocates, all Departnent of the
Arny civilian attorneys, and non-government attorneys who practice
before courts-martial. The Arnmy Rules were revised in 1992.



The Prof essional Conduct Branch maintains its records on a cal endar
year basis. During 1996, 33 professional conduct inquiries were closed,
a 14% i ncrease over 1995's 29 cases. Based on the 1997 cl osed cases

t hrough Cctober, there will be a decrease in closed professional conduct
inquiries. O the cases closed in 1996, 70% of the allegations of
attorney ethical violations were, after a full inquiry, deternined to be

unf ounded. O founded cases, 30% were minor or inadvertent violations
of attorney ethics rules. On average, 30%of all attorney ethics

i nquiries concern the conduct of trial or defense counsel. Each year
since 1987, we have conducted an average of one ethics inquiry per year
into allegations concerning a mlitary judge.

LI TI GATI ON

The nunber of civil actions against the Department of the Arny and
its officials remains relatively high with 659 lawsuits filed in FY 97.
Cvil actions requiring civilian courts to interpret the UCM] constitute
a small but significant portion of this litigation. The majority of
these cases seek collateral review of courts-martial proceedings. One
noteworthy case decided in the last year upheld the propriety of
exercising court-martial jurisdiction over an enlisted soldier who
refused to wear the United Nations blue beret and other accouternments in
preparation for his unit's deploynent to support peace keeping
operations in Macedonia. Another case is a class action filed on behalf
of inmates at the United States Disciplinary Barracks, Fort Leavenworth,
Kansas, which alleges that living conditions there generally violate the
ei ght h amendnent proscription against cruel and unusual punishnent.
Most of the remaining suits involve challenges to specific confinenent
condi tions, parole and cl enency proceedi ngs, or adninistrative actions
taken by confinenment facility officials.

EDUCATI ON AND TRAI NI NG

In Charlottesville, Virginia, the Crimnal Law Departnent of The
Judge Advocate Ceneral's School introduced several initiatives this
year, many of them geared to | ead and support the Corps-wi de effort to
i nprove and sustain advocacy skills.

After several years' absence, contested courts-martial were
reintroduced to the curriculumbeginning with the 143d Judge Advocate
O ficer Basic Course in July. Each Basic Course student now will act as
sol e counsel in a contested court-martial before graduation. This is in
addition to their perform ng as counsel in a court-martial guilty plea
and an administrative separation board. The Mlitary Justice Managers
Course, offered for the third time in August, now includes a conponent
on advocacy training. The Graduate Course was offered for the first
time an elective in creation of advocacy training scenarios, enabling
the School to draw on the experience of Gaduate Course students and to
spur the devel opnent of training scenarios for practitioners.



The nost significant contribution to the advancenent of advocacy
was the publication of The Advocacy Trainer, A Manual for Supervisors.
The Trainer contains numerous skill developnent drills in all aspects of
court-martial practice. The package of scripted and vi deotaped training
scenarios is designed to give supervisors - primarily chiefs of justice
and seni or defense counsel - the ability to conduct "off the shelf"
training in all trial-related skills. Wrld-wi de distribution was nmade
and orders were received fromthe Air Force, Navy and Marine Corps as
wel | .

In response to a Departnent of Defense tasking, the departnent
offered the First National Security Crinme Synmposiumin February 1997.
This four-day course was designed to bring together practitioners and
investigators in the national security field. Thirty-nine mlitary and
three civilian students fromall services attended the successful first
course, which was capped by an address fromME. (Spike) Bowran,

Associ ate CGeneral Counsel (National Security Affairs), Federal Bureau of
I nvestigation. The next iteration of this course will occur in June
1998 as the National Security Crimes/ Intelligence Law Cour se.

The departnment continued to strengthen its links to the sister
services during this year, not only by sharing the Advocacy Trainer but
al so by instructing at each other's courses. Major Mran taught a class
at the Air Force Trial and Defense Counsel Advocacy Course on the use of
denmonstrative evidence. Major Pede gave tips on testifying to agents at
t he Advanced Foreign Counter-Intelligence Training Course, Fort Meade,
Maryl and, and Maj or Coe enlightened Navy and Marine Corps defense
counsel with a crimnal |aw update at the Defense Counsel Wrkshop in
New Or | eans.

Agai n the departnment was host to several distinguished guest
speakers, including Professor WIlliam R El eazer of Stetson (Fla.)
Uni versity Law School, who spoke to the 7th Crininal Law Advocacy Course
(CLAC) in April, and Colonel (Ret.) John Snith, who spoke to the 8th
CLAC in Septenber. Walter Cox, |11, Chief Judge of the Court of Appeals
for the Armed Forces, again opened the 40th MIlitary Judge Course in
May, with his popular and notivational presentation on the chall enges
and rewards of serving as a trial judge. Students in that course al so
had the opportunity to hear Brigadier General John S. Cooke, Chief Judge
of the Arny Court of Crimnal Appeals, deliver his experienced
perspectives on judging. The 20th New Crim nal Law Devel opnents Course
in Novenber 1996 featured Prof. John E.B. Myers, MGeorge School of Law,
Uni versity of the Pacific, noted authority in the field of child sexual
abuse, and Skip Wbb, Chief, Polygraph Division, US. Arny Crimnal
I nvestigati on Cormand, who denpnstrated the new conputerized pol ygraph
machi ne.

Two crimnal |law faculty nenbers served on Expanded | nternational
Mlitary Education Training mssions: Mjor Henley acconpani ed a
del egati on to Bangl adesh in Septenber, and Major Coe was part of a
contingent that traveled to Uganda in April.



PERSONNEL, PLANS, AND PQOLI Cl ES

The strength of the Judge Advocate General's Corps at the end of FY
97 was 1,523. This total includes 50 officers participating in the
Funded Legal Education Program The diverse conposition of the Judge
Advocate General's Corps included 101 African- Anericans, 40 Hi spanics,
38 Asians and Native Anericans, and 321 wonen. The FY 97 end strength
of 1,523 conpares with an end strength of 1,541 in FY 96, 1,561 in FY
95; 1,575 in FY 94; 1,646 in FY 93; and, 1,710 in FY 92. The grade
distribution of the Corps was 4 general officers; 129 col onels; 222
| i eut enant col onels; 297 majors; 757 captains; and 68 first |ieutenants.
Sixty-four warrant officers, 354 civilian attorneys, and 1,571 enlisted
sol di ers supported | egal operations worl dw de.

To ensure selection of the best-qualified candi dates for
appoi ntnent, career status, and schooling, The Judge Advocate Cenera
convened advi sory boards several tines during the year. Conpetition for
appoi ntnment in the Corps renains keen with nore than ten applicants
appl ying for each openi ng.

One hundred and ni nety-ei ght Judge Advocate officers conpleted the
foll owi ng resident service schools:

US Arnmy War Col | ege 2
Nati onal War Col | ege 1
I ndustrial College of the Arned Forces 2
Departnent of Justice Fell owship 1
U S Arny Command and General Staff Coll ege 16
The Judge Advocate O ficer Graduate Course 56
The Judge Advocate O ficer Basic Course 120

During FY 97, eight officers conpleted funded study for LL. M
degrees in the follow ng disciplines: environnental |aw, international
law, crimnal |aw, constitutional |aw, and government procurenent |aw

As a separate conpetitive category under the Departnent of Defense
O ficer Personnel Managenent Act, officers of the Judge Advocate
Ceneral's Corps conpete anmong thenselves for pronotion. During FY 97,
the Secretary of the Arnmy convened six sel ection boards to reconmend
Judge Advocate officers for pronotion to higher grades.

WALTER B. HUFFNVAN
Maj or General, US Arny
The Judge Advocate Cenera
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