APPENDI X K

SELECTED DECI SI ONS AFFECTI NG THE
ADM NI STRATI ON OF M LI TARY J%?TICE
W THI N THE ARMVED FORCES ‘!

COMVAND | NFLUENCE

The Court addressed an issue in United States v.

Bartley, 47 M)} 182 (1997), which invol ved a defense
allegation that the trial defense counsel had entered into
a sub rosa agreenent with the Government that the defense
woul d not nmake a notion based on unl awful command infl uence
in exchange for a favorable pretrial agreenment. After
earlier remanding the case for further fact-finding on this
i ssue (43 M) 426-27), the Court upon further review

exam ned the evidence relating to the issue and concl uded
that it was not convinced beyond a reasonabl e doubt, based
on the full record, that the command influence issue did
not induce the guilty plea. Thus, the Court set aside the

findings and sentence and authori zed a rehearing.

'This section of the Court's annual report is prepared solely as an

i nformational tool by the staff of the Court. It is included for the
conveni ence of the reader to assist in easily locating cases of
interest during the term The case sunmaries are not of precedenti al
val ue and should not be cited in briefs filed with the Court. It is
further noted that sone of these decisions were not unani nmous.



COURTS OF CRI M NAL APPEALS
Noting the authority of the Courts of Crimnal Appeals
under Article 66(c), UCMI, concerning the scope of their

fact-finding powers, the Court held in United States v. G nn

47 M) 236 (1997), that Congress intended such courts to act
as fact-finder in an appellate-review capacity and not in the
first instance as a trial court. Thus, the Court also ruled
that it was inappropriate for a Court of Crimnal Appeals to
exercise its fact-finding authority to resolve a post-trial
claimof ineffective assistance of counsel predicated, in
part, on the subm ssion of conflicting post-trial affidavits.
However, the Court further noted that an evidentiary hearing
was not required in all cases to resolve such collatera
claims. 1In resolving a guilty-plea case when an ineffective
assi stance of counsel claimwas nmade by an accused, the Court
hel d that an evidentiary hearing need not be ordered if an
appel l ate court can conclude that the notion and the files
and records of the case conclusively show that an appel | ant

is entitled to no relief, citing United States v. G ardi no,

797 F.2d 30, 32 (1% Cir. 1986). Although the Court found
that, under the circunstances presented in G nn, the Court of
Crim nal Appeal s had erroneously exercised its fact-finding
powers, it nevertheless held that the appellant had not been
har med because he had not shown that he woul d not have

pl eaded guilty but for counsel’s alleged deficient

representation.



PROCEDURE

Exam ning the requirenents of Batson v. Kentucky, 476

Us 79, 106 S.Ct. 1712, 90 L.Ed. 2d 69 (1986), as earlier
applied in United States v. Mwore, 28 Ml 366 (CVA 1989),

concerni ng governnment perenptory chall enges of court
menbers of a mlitary accused’s own race, the Court noted

in United States v. Tulloch, 47 MJ 283 (1997), that it had

relied on differences between the mlitary justice system

and the civilian systemin reaching its decision in More.

In reliance on those differences in More, the Court
further noted that it had rejected a requirenent that the

defense establish a prina facie case of discrimnation.

Addressing the issue of the Governnent’s burden to justify
a perenptory challenge in Tulloch, the Court held that once
t he convening authority has designated a servi cenenber as
“best qualified” to serve on a court-martial panel, trial
counsel may not strike that person on the basis of a
proffered reason, under Batson and Mdore, that is

unr easonabl e, inplausible, or that otherw se makes no
sense. Thus, under the circunstances in Tulloch, the Court
upheld the ruling of the Court of Crimnal Appeals that the
trial judge had erred in allowing the trial counsel to

perenptorily challenge a court nenber

Addressi ng the standard of review on appeal of an issue
relating to the providency of pleas of guilty, the Court
held in United States v. Peterson, 47 M} 231 (1997), that




once a mlitary judge has accepted a plea and entered
findings of guilty thereon, an appellate court will not
disturb the findings and plea unless it finds a substanti al
conflict between the plea and the accused’ s statenents or

ot her evidence of record, quoting United States v. Garci a,

44 M) 496, 498 (1996).

SUBSTANTI VE LAW
In United States v. Solis, 46 M} 31 (1997), the Court

rej ected a defense argunent that there should be an

“excul patory no” exception in the mlitary justice system
to the offense of nmaking a false official statement in
violation of Article 107, UCMI. After observing that there
was a conflict anong the federal circuit courts of appeals
as to the application of an “excul patory no” exception to
18 USC 8§ 1001, the Court held that Article 107 differed
from18 USC § 1001 and that there were inportant reasons
for such differences relative to the mlitary m ssion of
the arned forces. The Court held in this regard that the
purpose of mlitary crimnal |aw was to naintain noral e,

good order, and discipline within the armed forces, an

O

obj ective which had no parallel in civilian crimnal |aw?

2 Subsequent to the Court’s decision in United States v. Solis, 46 M} 31
(1997), the Suprene Court of the United States rejected the defense’s
interpretation of 18 USC § 1001 in Brogan v. United States, 66 LW4111
(S. C. June 26, 1998).




Citing its prior case law, the Court in United States

v. Bygrave, 46 M} 491 (1997), affirmed an accused’s

conviction of assault with a neans likely to cause death or
grievous bodily harmin violation of Article 128, UCMI,
where the charged m sconduct consisted of the accused
engagi ng in unprotected sex with a victi mwhom he
previously inforned as to his own HI V-positive condition.
The Court ruled that since a form of aggravated assault was
i nvol ved, the victimcould not consent to an act that was

likely to result in grievous injury or death.

EVI DENCE
In United States v. Mller, 46 MI 63 (1997), the Court

held that the mlitary judge did not abuse his discretion

by admitting evidence of the accused s prior nolestation of
another child to show intent, plan or scheme, or notive to
nol est the present victimunder the provisions of Mlitary

Rul e of Evidence 404(b), citing United States v. Hicks, 24

MI 3 (CVA 1987). The Court also ruled that the accused’s
acquittal of the prior offense was not dispositive since
the proper focus of the adm ssibility of such evidence was
whet her it was rel evant and whether its probative val ue
out wei ghed its prejudicial inmpact under the provisions of

MIlitary Rules of Evidence 401 and 4083.



EVI DENCE OF RETI REMENT BENEFI TS
In United States v. G eaves, 46 MJ 133 (1997), the

Court held that a mlitary judge erred in his response to
guestions fromcourt nenbers concerning the inpact of a
punitive discharge on the accused’'s eligibility for
retirement by instructing the nmenbers that such nmatters
constituted collateral consequences which they should not
consider. Noting that the accused was very close to
becom ng retirement eligible, the Court held that its prior

deci sion concerning a simlar issue in United States v.

Henderson, 29 MJ 221 (CMVA 1989), was easily distinguishable
fromthe present case, that each case nust be exam ned on
its facts and circunmstances, and that the mlitary judge in
this case erred by rejecting evidence pertaining to the

accused’s potential nonetary | oss of retirenent benefits.

CHALLENGES FOR CAUSE
In United States v. Mnyard, 46 M] 229 (1997), the

Court held that a mlitary judge erred by rejecting a
defense chal | enge for cause against a court nenber who was
married to an agent involved in the investigation of this
case. The Court distinguished between actual bias and
inplied bias by noting that a challenge for cause based on
actual bias is essentially one of credibility where the
mlitary judge s ruling is accorded great deference,
whereas a chal l enge based on inplied bias is reviewed under

an objective standard (reasonabl e nenber of the public)



which, in turn, requires an exam nati on under Rule for
Courts-Martial 912(f)(1)(N) to determine if there is
substantial doubt as to legality, fairness, and

inpartiality of the court-martial.

ARTI CLE 31 RI GHTS
In United States v. Payne, 47 M} 37 (1997), the Court

addressed a question concerning whether a civilian

pol ygraph exam ner was required to informa mlitary person
of his Article 31, UCMIJ, rights as part of a security

cl earance investigation in order for his confession to a
rape offense to be adm ssible in his subsequent court-
martial. The Court held that where the mlitary accused
requested revalidation of his security clearance and a

pol ygraph exam nati on was conducted as part of such
security clearance investigation, the person performng the
exam nation was not required to give Article 31 warnings as
a prerequisite to the admssibility of the accused’ s rape
confession to the exam ner at the subsequent court-narti al
on this charged offense. In reaching its decision the
Court observed that the examiner was a civilian enployed by
t he Defense Investigation Service, the exam ner was outside
the accused s branch of service, there was no ongoi ng
crimnal investigation of the accused, and the accused

initiated the security investigation.



PRETRI AL CONFI NEMENT
Addressi ng a defense claimof unlawful pretrial

puni shnment in United States v. McCarthy, 47 M} 162 (1997),

the Court held that the nere fact that an accused
conplained to authorities about the conditions of his
pretrial confinenent did not support the conclusion that he
was i nproperly subjected to punishnment prior to trial in
violation of Article 13, UCMI. The Court further held that
the question of unlawful pretrial punishnment under Article
13 was a m xed question of |aw and fact that required a de

novo review, but that the question of whether there was a

purpose or intent to punish an accused before trial

i nvol ved basic, primary, or historical facts. Thus, the
Court ruled that a mlitary judge's finding of fact on the
purpose or intent alleged in the case would be reversed
only for a clear abuse of discretion. After exam ning the
evi dence of record in this case, the Court held that the
mlitary judge did not err by rejecting the accused’ s claim

of unlawful pretrial punishnent.

ELECTRONI C CRI ME

The Court exam ned the constitutional protection of an
i ndi vidual’s recei pt and transm ssion of electronic data in
the context of the transm ssion of child pornography in

United States v. Maxwell, 45 M} 406 (1996). Therein the

Court observed that a person has a limted expectation of

privacy in e-mai|l nessages received on a conputer



subscription service and that |aw enforcenent officials
nmust establish probable cause to enter into a personal and
private conputer. However, the Court noted that, after an
el ectronic nmessage is transnmtted, the Fourth Anendnent
expectation of privacy dimnished and that, after a nessage
is transmtted and received by another person, the
transmtter no longer controls its destiny. The Court
further distinguished between an el ectronic nessage which
had been transmtted via a network service such as Anmerica
Online (AOQL) and direct “real tinme” transm ssions, noting
that in the fornmer the transmission is stored in a
centralized conputer. The Court also distinguished between
i nformation provided by an individual after he received it
t hrough normal channels, noting the | oss of the expectation
of privacy after its transm ssion, and the search of the
conputer files of AOL where there was a greater expectation
of privacy which required a warrant. After exam ning the

i nformation provided for the search warrant of the conputer
files of AOL in this case, the Court held that the search
was valid in part and invalid in part. Specifically,
noting that AOL allowed users to select various screen
nanes, as the warrant was issued in ternms of a specific
screen nanme, the Court held that the conversion of the
screen name to a user nane by ACL resulting in the search
of all screen nanes of the user was overly broad. Rather
the Court held that the search pertaining to the screen

nane provided in the warrant, after viewing a mstake in



spelling to be inconsequential, was valid but that the
search under another screen nane utilized by the sane

accused was invalid.

PRI OR PUNI SHVENT
Anal yzi ng the concept of prior punishnent in United

States v. Zanberlan, 45 M} 491 (1997), the Court held that

the mlitary judge did not err by rejecting a defense
requested instruction on prior punishnment where the accused
had a nonj udi ci al puni shnent previously inposed under
Article 15, UCMJ, which was suspended but subsequently

i nposed due to a vacation of the suspension for |ater

m sconduct. Distinguishing its earlier decision in United

States v. Pierce, 27 MJ 367 (CVA 1989), which involved a

prior nonjudicial punishment for the sanme m sconduct
involved in the later court-martial, the Court held that,
in this case, the m sconduct giving rise to the court-
martial was not the same m sconduct as resulted in the
Article 15 punishnent, but was only utilized to vacate the

suspended puni shnent of that prior proceeding.

CAPI TAL PUNI SHVENT
The Court previously affirmed a sentence of death in

United States v. Curtis, 44 M} 106 (1996). Thereafter, the

Court granted a defense petition for reconsideration in
this case, 46 MJ] 129 (1997), and held that the accused had

been deni ed effective assistance of counsel during the

10



sentenci ng hearing. Accordingly, the Court reversed the
deci sion of the United States Navy-Marine Corps Court of
Mlitary Review (now the Court of Crimnal Appeals) as to
t he sentence and remanded the case with directions to
either affirma sentence of life inprisonment with

accessory penalties or conduct a rehearing on the sentence.

Anot her death sentence was reviewed by the Court in

United States v. Thomas, 46 M) 311 (1997). Therein the

Court held that the mlitary judge had erred by instructing
the nenbers to vote on a sentence to death before voting on
a |l ess severe sentence. The Court ruled that the mlitary
judge’ s erroneous instructions underm ned confidence in the
reliability of this sentence because they created an
intolerable risk that this ultimte sanction was
erroneously inposed. Thus, the Court reversed the decision
of the United States Navy-Marine Corps Court of Crimnal
Appeal s as to sentence and rermanded the record with

direction that a rehearing on sentence may be ordered.

JURI SDI CTI ON

Noting the literal |anguage of Article 3(b), UCMJ, the
Court affirmed the decision of the United States Arny Court
of Crimnal Appeals in United States v. Reid, 46 Ml 236

(1997), which held that an accused nust be tried and
convicted on a charge of fraudul ent di scharge before he can

be tried for m sconduct which occurred prior to such

11



di scharge. The Court held that a fraudul ent discharge is
nmerely voi dable, not void, and that a court-narti al

provi ded an appropriate forumfor adjudicating such matter.
Rej ecting the Governnent’s argunent of efficiency and
effectiveness as to allowing all charges to be tried by one
court-martial, the Court ruled that this was a matter of

policy to be addressed to Congress, not the Court.

The Court held in United States v. Edwards, 46 M 41

(1997), that it had no jurisdiction to directly review
nonj udi ci al proceedi ngs under the provisions of Article 15,
UCMJ, but held it may review the question of the

adm ssibility of a record of an Article 15 proceeding at a
court-martial. Thus, the Court addressed the issue of

whet her the operational status of a Navy vessel was

rel evant to the “vessel exception” of Article 15(a)
concerning a servicenmenber’s right to demand trial by

court-martial. Citing United States v. Yatchak, 35 MJ 379

(CVA 1992), which construed the term“attached to or
enbarked in a vessel” as used in Article 15(b)(2)(A
concerni ng the punishnent of confinenent on bread and
water, the Court held that the limtation shoul d be defined
in the sane manner as the termwas used in Article 15(a).
As Yatchak held that the operational status of a vessel was
rel evant, the Court remanded Edwards for further

pr oceedi ngs.
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