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JOINT ANNUAL REPORT
of the
CODE COMMITTEE
PURSUANT TO THE
UNIFORM CODE OF MILITARY JUSTICE
October 1, 1988 to September 30, 1989

The Judges of the United States Court of Military Appeals; the
Judge Advocates General of the Army, Navy, and Air Force; the
Chief Counsel of the Coast Guard; the Director, Judge Advocate Di-
. vision, Headquarters, United States Marine Corps; and Professor
David A. Schlueter submit their annual report on the operation of
the Uniform Code of Military Justice, pursuant to Article 67(g),
Uniform Code of Military Justice, 10 USC §867(g).

The Code Committee met on two separate occasions during fiscal
year 1989 and, pursuant to notice published in the Federal Regis-
ter, both meetings were open to the public. The Code Committee
was pleased that a number of visitors attended each of these meet-
ings and demonstrated their interest concerning the matters being
considered by the Code Committee.

The initial meeting of the Code Committee was held on Decem-
ber 13, 1988, and pursuant to an invitation by the Code Committee,
the Chairman of the Joint-Service Committee on Military Justice
was present to discuss several proposed changes to the Uniform
Code of Military Justice. Specifically, the agenda included a consid-
eration of proposals concerning modifications to Article 3(a), Uni-
form Code of Military Justice, relating to the retention of military
jurisdiction over servicemembers who were discharged and subse-
quently reenlisted; modifications to Articles 9, 10, and 33 relating
to speedy trials and the rules pertaining thereto; modifications to
Article 32 to permit an investigating officer to investigate un-
charged offenses; changes to Articles 39 and 41 to specifically
permit an additional peremptory challenge for new members added
to a court-martial; an amendment to Article 47 removing the spe-
cific punishment provisions for refusal to testify before a court-
martial and substituting the authority of an appropriate federal
court to assess the punishment to be imposed for such refusal;
amendments to Article 48 to specifically authorize the Courts of
Military Review and the Court of Military Appeals to assess pun-
ishment for contempt; an amendment to Article 54 to require ver-
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batim transcripts only where mandatory review of a court-martial
proceeding is required by Article 61; modifications to Article 57(a)
to effect adjudged forfeitures of pay and allowances and reduction
in grade by a court-martial upon the announcement of the sen-
tence; an amendment to Article 63 to permit increased punishment
where a rehearing was ordered by appellate authorities or request-
ed by an accused; an expansion of Article 111 to proscribe operat-
ing a vessel or aircraft while under the influence of alcohol or
drugs; and modifications to Article 136 relating to the authoriza-
tion of civilian legal assistance attorneys to act as notaries public.
Additionally, various proposals were discussed concerning specified
terms for trial and appellate military judges; the promulgation of
procedures for investigating allegations of judicial misconduct; the
experience of counsel trying cases; problems encountered with mis-
conduct of civilian dependents in a foreign country; and confine-
ment of military personnel in foreign confinement facilities.

The second meeting of the Code Committee was held on June 27,
1989. During this meeting the proposed change to Military Rule of
Evidence 707 to specifically prohibit evidence relating to polygraph
examinations and a modification to Rule for Courts-Martial (RCM)
701 to permit the Government to discover the names and addresses
of defense witnesses other than the accused were discussed by the
members. A change to RCM 702 to require the defense to give
notice of an intent to offer the defense of innocent ingestion of
drugs was also discussed during this meeting. The members further
discussed proposals to allow the Government to initiate pretrial
agreement negotiations; to establish continuing court-martial juris-
diction; and whether there was a need to establish procedures for
handling requests from the news media for access to court-martial
records or proceedings. Furthermore, during both meetings the
members received reports on the status of military justice in each
of the Armed Services and discussed matters relating to the num-
bers of court-martial proceedings in each service as well as the
quality of the servicemembers being recruited. Concern was noted
that if the quality of the military recruit was allowed to deterio-
rate, more military disciplinary problems would be encountered.

Finally, the Code Committee was briefed by the Clerk of the
United States Court of Military Appeals on several proposed
changes to the Rules of Practice and Procedure of the United
States Court of Military Appeals. This discussion included a pro-
posed change to allow the certification of issues of military crimi-
nal law to the Court of Military Appeals by an appropriate state
court or federal court and, in addition, certification of an issue of
state law by the Court of Military Appeals to an appropriate state
court. This discussion also included a proposed change to Rule 21
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relating to the pleading requirements of a supplement to the peti-
tion for grant of review.

Separate reports of the United States Court of Military Appeals
and the individual Armed Services address further items of special
interest to the Committees on Armed Services of the United States
Senate and House of Representatives, as well as the Secretaries of
Defense, Transportation, Army, Navy, and Air Force.

ROBINSON O. EVERETT
Chief Judge

WALTER T. COX, III

Associate Judge

EUGENE R. SULLIVAN
Associate Judge

Major General WILLIAM K. SUTER, USA

The Acting Judge Advocate General of the Army

Rear Admiral EVERETTE D. STUMBAUGH, USN
Judge Advocate General of the Navy

Major General KEITHE E. NELSON, USAF
Judge Advocate General of the Air Force

Rear Admiral JOSEPH E. VORBACH, USCG
Chief Counsel, United States Coast Guard

Brigadier General MICHAEL E. RICH, USMC,
Director, Judge Advocate Division,
Headquarters, United States Marine Corps

Professor DAVID A. SCHLUETER






REPORT OF THE
UNITED STATES COURT OF MILITARY APPEALS
October 1, 1988 to September 30, 1989

The Judges of the United States Court of Military Appeals
submit their fiscal year 1989 report on the administration of the
Court and military justice to the Committees on Armed Services of
the United States Senate and House of Representatives and to the
Secretaries of Defense, Transportation, Army, Navy, and Air Force
in accordance with Article 67(g), Uniform Code of Military Justice,
10 USC §867(g).

THE BUSINESS OF THE COURT

The reduction of the backlog of the Court that was reflected in
fiscal year 1988 continued into 1989. Although the Court accom-
plished a significant reduction in the petition docket in 1988, the
total number of such cases was further reduced from 273 cases at
the end of 1988 to 260 cases at the end of 1989. (See Appendix A.)
The master docket was reduced from 65 to 48 cases during the
same period. (See Appendix B.) The number of cases carried over
on the miscellaneous docket remained constant with only three
cases. Thus, the total number of carryover cases was reduced from
341 cases at the end of 1988 to 311 cases at the end of 1989. During
the course of 1989 the Court issued a total of 120 opinions as com-
pared with a total of 130 opinions during 1988.* (See Appendix C.)

As the number of cases pending before the Court has been re-
duced to a record low in recent years, the processing times have
similarly been significantly reduced. For example, the average
processing time from the filing of a petition for grant of review to
the action of the Court in granting such petition has been reduced
from a 5-year high of 181 days in fiscal year 1987 to only 113 days
in-fiscal year 1989. This represents a reduction of 38 percent. (See
Appendix D.) Similarly, the average number of days between the
date a petition for grant of review is granted to the oral argument
date has been reduced from 426 days in fiscal year 1985 to only 158

1 Although not part of the business of the Court, it is noted that during Fiscal
year 1989, the Court was notified that petitions for writ of certiorari were filed with
the Supreme Court of the United States in 25 master docket cases in which the
Court took final action.



days in fiscal 1989, a reduction of 63 percent. (See Appendix E.)
The average number of days between oral argument and the re-
lease of a final decision was also significantly reduced from 261
days in fiscal year 1988 to only 185 days in fiscal year 1989, a re-
duction of 29 percent. (See Appendix F.) This work effort resulted
in a reduction in the overall processing time of a case which was
granted review and given plenary consideration by the Court from
a 5-year high of 549 days in fiscal year 1987 to an average of only
387 days in fiscal year 1989, a reduction of 30 percent. (See Appen-
dix G.) Although the number of cases pending before the Court has
been significantly reduced there was a slight increase in the
number of oral arguments from fiscal year 1988 to fiscal year 1989.
(See Appendix H.)

The average processing times reflected in Appendices A through
G include the times allotted for counsel to file pleadings. Therefore,
since a normal briefing cycle under the Court’s Rules of Practice
and Procedure requires 70 days for the filing of briefs in cases on
the master docket, the average periods for the actual consideration
of a case by the Court after the filing of such pleadings is signifi-
cantly less than the figures indicated in Appendices D, E, and G.
These 5-year comparative tables thus reflect a substantial improve-
ment in case processing times which is attributable to the fact that
the Court has been functioning since June 1986 with a full comple-
ment of 3 judges and has more recently established an annual
Term of Court.

PUBLIC AWARENESS PROJECT
(Project Outreach)

Following a practice which was established during fiscal year
1988, the Court again travelled outside its own courthouse to hear
oral arguments in several actual appeal cases in order to assist
people within the Armed Services, as well as those in the civilian
community throughout the United States, to gain a greater appre-
ciation of the procedural safeguards Congress has provided in the
military justice system, and particularly in the appellate review of
court-martial convictions and sentences. At the invitation of the
Superintendent of the United States Military Academy, the Judges
of the Court on February 22, 1989, travelled to West Point, New
York, and heard oral argument in an Army appeal in Thayer Hall
before a group of approximately 1,200 Cadets as we civilian
and military lawyers. The Court subsequent cepted a similar
invitation from the Commander of t uth Carolina National
Guard and from the Dean of the University of South Carolina
School of Law and, on March 11, 1989, heard oral argument in an
Army appeal in the Strom Thurmond Auditorium of the School of




Law in Columbia, South Carolina, before a large group of local
military active duty and reserve judge advocates, civilian judges
and lawyers, and law students. Both of these occasions provided an
opportunity for members of the academic community, military and
civilian judges and lawyers, law students, and future military lead-
ers of the United States Army to meet with the Judges and view
how court-martial cases are presented by appellate advocates for
-decision by the Court.

In addition to continuing its practice of travelling outside its own
courthouse to hear oral arguments, the Court participated in an
historic television program which consisted of the videotaping of an
actual hearing conducted in the courthouse on July 14, 1989, and
televised nationwide on the C-SPAN television network later that
same evening as part of a three-hour special program on the mili-
tary justice system and the appellate review of court-martial cases
under the Uniform Code of Military Justice. The viewer response
- from this special program was uniformly favorable from many dif-
ferent sections of the United States and reflected the positive edu-
cational purpose which originally motivated the Court to under-
take its Public Awareness Project.

JUDICIAL VISITATIONS

During fiscal year 1989, the Judges of the Court, consistent with
past practice, visited military installations, delivered speeches to
numerous professional organizations, and participated in many
seminars to inform both the military and civilian communities of
the Court’s work concerning the administration of the military jus-
tice system.

In fulfillment of this responsibility, Chief Judge Robinson O. Ev-
erett delivered speeches at the 1988 Army Judge Advocate Gener-
al’s Conference, Charlottesville, Virginia; the Air Force Tactical
Air Command Judge Advocate General’s Conference, Langley Air
Force Base, Virginia; the Naval Justice School, Newport, Rhode
Island; Tyndall Air Force Base, Panama City, Florida; East Coast
Navy Military Judges’ Conference, Norfolk, Virginia; Army Trial
Judiciary Annual Judicial Conference and Criminal Investigation
Division, Fort Bragg, North Carolina; American Bar Association
Midyear Meeting, Denver, Colorado; Pentagon Chapter of the Fed-
eral Bar Association, Fort Myer Officers Club, Arlington, Virginia;
Chicago Bar Association, Chicago, Illinois; National Guard Judge
Advocate Conference, Washington, D.C.; Military Air Command
Conference, Little Rock Air Force Base, Arkansas; United States
Coast Guard Academy, New London, Connecticut; Law Day Pro-
grams, at Bergstrom Air Force Base, Austin, Texas and Fort Bliss,
Texas; U.S. Army Sergeants Major Academy, Fort Bliss, Texas;
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Connecticut Bar Association, Stanford, Connecticut; Thirty-Second
Military Judge Course, The Judge Advocate General’s School,
Charlottesville, Virginia; and the Congressional Youth Leadership
Council, Washington, D.C.

Chief Judge Everett also participated in the Appellate Military
Judges’ Conference, Washington, D.C., and in meetings of the U.S.
Judicial Conference Advisory Committee on Rules of Criminal Pro-
cedure and the Drafting Committee to Revise Uniform Controlled
Substances Act of the National Conference of Commissioners on
Uniform State Laws. In addition, he delivered a lecture at the
Army Judge Advocate General’s School, Charlottesville, Virginia,
and spoke to different groups including students at the Judge Ad-
vocate General’s School, Maxwell Air Force Base, Alabama, and
members of the Inter-Service Military Judges’ Conference. As an
advisor he was present for meetings of the American Bar Associa-
tion Standing Committee on Military Law and he attended the Dis-
trict of Columbia Circuit Judicial Conference; the District of Co-
lumbia Bar Annual Convention; the 59th Annual Judicial Confer-
ence of the Fourth Circuit; the Annual Meeting of the National
Conference of Commissioners on Uniform State Laws; the Ameri-
can Bar Association Annual Meeting; the Annual Convention of
the Federal Bar Association, and the AIRLIFT RODEQ at Pope Air
Force Base, North Carolina.

Judge Cox participated in the Judicial Conference, Frankfurt,
Federal Republic of Germany; Area Defense Counsel Circuit Con-
ference, Garmisch, Federal Republic of Germany; Joint Services
Appellate Counsel Workshop, Bolling Air Force Base; United
States Army Judicial Conference, Western Circuit, Fort Ord, Cali-
fornia; Federal Bar Association Conference, San Francisco, Califor-
nia; Air Force Defense Counsel Conference, Denver, Colorado;
United States Army Reserves’ Workshop, Judge Advocate Gener-
al’s School, Charlottesville, Virginia; Military Judges Seminar, Air
Force Judge Advocate General’s School, Maxwell Air Force Base,
Alabama; the American Bar Association Meeting, Fort Jackson,
South Carolina; Fourth Circuit Judicial Conference, Hot Springs,
Virginia; Judicial Conference, Fort Jackson, South Carolina; and
the Federal Bar Association Convention, Washington, D.C. He also
delivered Law Day speeches at Shaw Air Force Base, South Caroli-
na, and the Naval Base, Norfolk, Virginia. In addition, Judge Cox
conferred with military lawyers, judges and senior commanders at
Hickam Air Force Base, Hawaii; Camp Lejeune, North Carolina;
Fleet Combat Training Center, Dam Neck, Virginia; Coast Guard
Academy, New London, Connecticut; and the Naval Justice School,
Newport, Rhode Island.

Judge Sullivan delivered speeches at the Judge Advocate Gener-
al’'s Annual Continuing Legal Education Training Program, Char-

8



lottesville, Virginia; the United States Army Ranger School Grad-
uation, the United States Military Academy Prep School Gradua-
tion, the New York Bar Association Meeting, and at a Law Day
Program held at Wright-Patterson Air Force Base, Ohio. He also
attended and participated in the meeting of the American Bar As-
sociation Standing Committee on Military Law, and received brief-
ings at 12th Air Force; Tth Air Force; the Pacific Command Air
Force Headquarters; 8th Army; United States Coast Guard Atlantic
Maintenance and Logistics Command, and the United States Army
Information Command.

HOMER FERGUSON CONFERENCE

The Fourteenth Annual Homer Ferguson Conference was held at
the George Washington University Marvin Center on May 11-12,
1989. As in previous years, this conference was jointly sponsored by
the Court and the Military Law Institute and was certified for
‘credit to meet the continuing legal education requirements of vari-
ous State Bars in order to assist both military and civilian practi-
tioners in maintaining those professional skills necessary to prac-
tice before trial and appellate courts.

The speakers for this year’s conference included Major General
Hugh R. Overholt, The Judge Advocate General, United States
Army; the Honorable Edward D. Re, Chief Judge, United States
Court of International Trade; the Honorable William C. Bryson,
Deputy Solicitor General of the United States; the Honorable
Walter T. Cox, III, Associate Judge, United States Court of Military
Appeals; Mr. Tim O’Brien, ABC News Law Correspondent; Dr. Jon-
athan Lurie, Historian to the United States Court of Military Ap-
peals and Professor of History, Rutgers University; Major Dixie
Morrow, Air Force Judge Advocate General’s School; the Honora-
ble Wayne E. Alley, Judge, United States District Court, Western
District of Oklahoma; Mr. Edward L. Burwitz, FBI Academy; Dean
James Taylor, Jr., Wake Forest University School of Law and
Chairman of the United States Court of Military Appeals Court
Committee; Major Carol DiBattiste, Air Force Judge Advocate Gen-
eral’ s School; and the Honorable Robinson O. Everett, Chief Judge,
United States Court of Military Appeals.

In addition, the Honorable Eugene R. Sullivan, Associate Judge,
United States Court of Military Appeals, served as moderator of a
conference panel entitled “Evidence Update” with panelists Mr.
Stephen A. Saltzburg, Deputy Assistant Attorney General, Crimi-
nal Division, U.S. Department of Justice and Professor of Law,
University of Virginia School of Law; Lieutenant Colonel Lee D.
Schinasi, Judge Advocate General’s Corps, United States Army;
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and Dean David Schlueter, Associate Dean and Professor of Law,
St. Mary’s University School of Law, San Antonio, Texas.

A panel concerning issues on AIDS was introduced by Chief
Judge Everett with panelists Mrs. Bonnie B. Wilford, Acting Direc-
tor, Division of Clinical Science, Director of Substance Abuse,
American Medical Association; Ms. Leigh Bradley and Mr. Paul
Koffsky, both from the Office of the General Counsel, Department
of Defense; and Major Paul Capofari, Criminal Law Division, Office
of the Judge Advocate General, United States Army.

The conference closed with a series of seminars under the direc-
tion of Major Paul Capofari, including seminars entitled “First
Amendment and Courts-Martial,” “Clemency and Parole for Con-
victed Servicemen” and “DNA Testing: The Legal Issues.” Partici-
pants included Ms. Barbara P. Percival, Assistant Counsel, The
Washington Post; Mr. Thomas S. Markiewicz, Chief of Clemency,
Corrections and Officer Review Division, Office of the Air Force
Judge Advocate General; Major Michael Millard, Criminal Law Di-
vision, Office of the Army Judge Advocate General; Lieutenant
Colonel Steven Bamberger, Executive Secretary of the Naval Clem-
ency and Parole Board; and Captains Denise J. Arn and Michael
Doyen, United States Army Trial Counsel Assistance Program.

The invocation was offered by Major General Norris L. Einert-
son, Chief of Chaplains, United States Army. The conferees were
welcomed by the Honorable Robinson O. Everett on behalf of the
Court; Colonel Walter L. Lewis, United States Air Force (Ret.), on
behalf of the Military Law Institute; and Dean John Jenkins, Asso-
ciate Dean for Administrative Affairs, on behalf of the George
Washington University National Law Center. A special presenta-
tion by the Pentagon Chapter, Federal Bar Association, was made
by Craig Kabatchnick, Esquire, President of the Chapter.

The conferees included numerous military and civilian lawyers
as well as Judges of the Courts of Military Review, legal scholars,
and commentators in the field of military justice. As in prior years,
the conference was videotaped to provide a medium of education
for those interested in the administration of military justice.
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SIGNIFICANT DECISIONS AFFECTING THE
ADMINISTRATION OF
MILITARY JUSTICE WITHIN THE ARMED FORCES 2

MILITARY RULES OF EVIDENCE

The United States Court of Military Appeals issued numerous de-
cisions during the 1989 term of Court interpreting and applying the
- Military Rules of Evidence (Mil.R.Evid.). The first such decision
was United States v. Gordon, 27 MJ 331 (CMA 1989), which in-
volved the question of whether the sequestration rule of
Mil.R.Evid. 615 allowed a government expert witness to remain in
the courtroom during the testimony of other witnesses. Citing
United States v. Croom, 24 MJ 373 (CMA 1987), and observing that
Mil.R.Evid. 703 permits an expert witness to base opinion testimo-
ny on facts and data made known to such expert, the Court held
that the military judge properly allowed the expert witness to
" remain in the courtroom for the purpose of ascertaining the evi-
dence presented by other witnesses.

The issue of whether a certificate of completion of training at the
United States Army Retraining Brigade was the equivalent of a
pardon, annullment, or certificate of rehabilitation requiring rejec-
tion of the offer of the accused’s prior conviction in another court-
martial was addressed by the Court in United States v. Clarke, 27
MJ 361 (CMA 1989), wherein the Court held that the completion of
such retraining program was not equivalent to a pardon, annull-
ment, or certificate of rehabilitation under Mil.R.Evid. 609(c). The
parameters of the admissibility of former testimony under
Mil.R.Evid. 804(bX1) was addressed by the Court in United States v.
Connor, 27 MJ 378 (CMA 1989). In that case the unavailability of
the declarant was established and the Court construed the “similar
motive” requirement of the rule as it related to the testimony of a
witness at a hearing conducted under Article 32, Uniform Code of
Military Justice (UCMJ), as requiring merely an opportunity to
cross-examine the witness even if for tactical reasons the right to
cross-examine is not extensively utilized. Additionally, the Court
held that the former testimony was not rendered inadmissible be-
cause information may have been obtained by the defense after the
opportunity was given to cross-examine the witness in question.
The Court subsequently applied the same principle in United

2 This section of the Court’s Annual Report is prepared solely as an information
tool by the Staff of the Court. It is included for the convenience of the reader to
assist in easily locating cases of particular interest during the term. The case sum-
maries are not of precedential value and should not be cited in briefs filed with the
Court.
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States v. Hubbard, 28 MJ 27 (CMA 1989), and United States v. Spin-
dle, 28 MJ 35 (CMA 1989).

The issue of when and under what circumstances evidence of un-
charged misconduct may be admitted under Mil.R.Evid. 404 was
addressed by the Court in several cases during the 1989 term. Spe-
cifically, in United States v. Ferguson, 28 MJ 104 (CMA 1989), the
Court held that such evidence must relate to a specific fact that is
in issue at the tiial rather than the general issue of criminality.
Thus, the Court held in Ferguson that the judge erred by admitting
evidence of uncharged child sexual offenses to show modus operan-
di where the perpetrator’s identity was not a fact in issue during
the trial and the uncharged misconduct did not closely parallel the
charged misconduct.

In United States v. Trimper, 28 MJ 460 (CMA 1989), the Court
held in a trial involving the wrongful use of cocaine and marijuana
that where an accused testified that he had never used drugs, the
Government was properly allowed to submit a positive urinalysis
allegedly commissioned by the accused himself because it was prop-
erly admitted to rebut defense character evidence that the accused
was a non-user of drugs and to impeach his credibility as a witness.
The Court also held in United States v. Brown, 28 MJ 470 (CMA
1989), that uncharged misconduct evidence that was not admitted
prior to findings was not admissible during the sentencing hearing,
observing that while such evidence may be considered under the
federal sentencing guidelines (28 USC §994(dX10)), such guidelines
were inapplicable to court-martial proceedings.

In United States v. Reynolds, 29 MJ 105 (CMA 1989), the Court
delineated the three standards which must be met under
Mil.R.Evid. 401-404 for the admissibility of uncharged misconduct,
namely, (1) whether the evidence reasonably supports a finding by
the court members that the appellant committed prior crimes,
wrongs or acts; (2) whether a fact of consequence is made more or
less probable by the existence of the evidence; and (3) whether the
probative value is substantially outweighed by the danger of unfair
prejudice. Applying these standards in Reynolds, the Court con-
cluded that the military judge properly allowed the testimony of a
woman that she had been earlier raped by appellant to be intro-
duced during the appellant’s court-martial for the rape of another
woman where the “classic consent/mistake of fact defense” was
raised by the appellant. Noting previous cases which held that
modus operandi evidence is generally not admissible to show lack
of consent, the Court held that the evidence in Reynolds was sig-
nificantly similar to the charged acts and therefore constituted evi-
dence of a particular “design” or “system” to prove a fact in issue.
Specifically, the Court held that the evidence of other acts of mis-
conduct reflected that the appellant ‘“had worked out a system to
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put his victim into an unsuspecting and vulnerable position where-
by he could engage in sexual intercourse with or without consent.”

The question of whether Mil.R.Evid. 404(b) provided a complete
listing of the circumstances where uncharged misconduct was ad-
missible or whether the list was merely exemplary was answered
by the Court in United States v. Castillo, 29 MJ 145 (CMA 1989).
Therein, the Court observed that it had previously interpreted a
similar provision (para. 138(g), Manual for Courts-Martial, United
States, 1951), as permitting uncharged misconduct under circum-
stances not specifically enumerated within the Manual provision.
As the provisions of Mil.R.Evid. 404(b) were substantively rooted
within the 1951 Manual provision, the Court held that “the sole
test under Mil.R.Evid. 404(b) is whether the evidence of the miscon-
duct is offered for some purpose other than to demonstrate the ac-
cused’s predisposition to crime.” Because the misconduct under
consideration in Castillo explained and corroborated the testimony
~of a witness who was the victim of the charged misconduct, the

Court held that the testimony was admissible under the cited pro-
vision. The Court also reconciled a potential conflict between the
provisions of Mil.R.Evid. 301(e) and 404(b) by holding in Castillo
that an accused who testifies under direct examination about an of-
fense for which he is being tried does not waive his privilege
against self-incrimination with respect to uncharged misconduct oc-
curring at a different time and place even though evidence of the
misconduct may be admissible under Mil.R.Evid. 404(b). However,
the Court also held that if the accused’s testimony relates to a par-
ticular transaction giving rise to the charged offense, his testimony
does waive his privilege against self-incrimination as to any facts
relating to such transaction, even though those facts may establish
his guilt of other crimes. Finally, the Court held in Castillo that if
the accused exercises his right and refuses to testify as to matters
admissible under Mil.R.Evid. 404(b), such refusal does not relate to
a purely collateral matter and, therefore, his testimony can be
stricken by the military judge pursuant to Mil.R.Evid. 301(fX2).

The question of when and under what circumstances an accused
may prevent the Government’s use of a statement made by the ac-
cused’s wife was addressed by the Court in United States wv.
Hughes, 28 MJ 391 (CMA 1989). Therein, the Court held that an
out-of-court statement made by the accused’s wife was admissible
under Mil.R.Evid. 504(a) since that rule addressed the capacity of
the testifying spouse rather than the content of such testimony. In
this regard the Court noted the distinction between subsections (a)
and (b) of Mil.R.Evid. 504, observing that subsection (b) dealt with
confidential communications between spouses. As the issue under
consideration involved an out-of-court statement made by the ac-
cused’s wife to a third party, the Court held that the protection of
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the marital status was not involved and that, since the statement
bore sufficient indicia of reliability, it was properly received in evi-
dence from the Government.

In United States v. Ferdinand, 29 MJ 164 (CMA 1989), the Court
held that the military judge improperly admitted a pretrial state-
ment of a child sexual victim on the basis that the mother of the
child testified that, in her opinion, the child’s best interest would
be served by refusing to testify. The Court observed that while
there is some authority that unavailability to testify may be estab-
lished from testimony of a psychiatrist or a psychologist that par-
ticipation in the trial would be too traumatic for the child in ques-
tion, the military judge’s decision in the case at hand was predicat-
ed solely upon the lay testimony of the mother and no expert wit-
ness was presented to testify concerning the matter. Thus, the
Court held that the unavailability requirement of Mil.R.Evid.
804(b)5) had not been established but that the erroneous admission
of the statement was harmless beyond a reasonable doubt.

JURISDICTION

In United States v. King, 27 MJ 327 (CMA 1989), a case appealed
to the Court under the provisions of Article 62, UCMJ, 10 USC
§862, the Court addressed the question of whether the military lost
jurisdiction over the accused where a discharge certificate was
transferred to him for the purpose of effecting an early reenlist-
ment. Citing United States v. Johnson, 6 USCMA 320, 20 CMR 36
(1955), the Court held that a discharge for the purpose of facilitat-
ing a reenlistment did not effect a return of a servicemember to
civilian life and, therefore, the court-martial could exercise jurisdic-
tion over the accused in question.

In Unger v. Ziemniak, 27 MJ 349 (CMA 1989), which involved a
writ appeal petition by an accused officer, the Court re-examined
its authority to review a trial by special court-martial where a pu-
nitive discharge could not be adjudged. Noting that such a case
could never qualify for review by a Court of Military Review pursu-
ant to Article 66(b), and ultimate review by the U.S. Court of Mili-
tary Appeals under Article 67(b), the Court held that its jurisdic-
tion was not limited to cases reviewable under these provisions of
the Uniform Code of Military Justice. Rather, citing McPhail v.
United States, 1 MJ 457 (CMA 1976), the Court concluded it had
been granted judicial authority by Congress to issue an appropriate
writ in “aid” of its jurisdiction even though such case was not
within the limits of the appellate jurisdiction defined in Article
67(b). Furthermore, the Court noted that since McPhail was decid-
ed, Congress had acted several times to amend the Uniform Code
but had never acted in a manner indicating any dissatisfaction
with the scope of the Court’s review within the context of “All-
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Writs Act supervisory jurisdiction” as explained in McPhail.
Rather, the Court observed that Congress had acted numerous
times to strengthen the Court and enhance its image. Thus, the
Court concluded that it had jurisdiction to resolve the matter, but
nonetheless affirmed the decision of the Court of Military Review,
which denied a petition for extraordinary relief in view of the cir-
cumstances involved in the case.

Concerning the jurisdiction of the Court of Military Review to
consider an appeal by the United States under the provisions of Ar-
ticle 62, UCMJ, 10 USC §862, the Court held in United States v.
True, 28 MJ 1 (CMA 1989), that an order of a trial judge abating a
court-martial was the functional equivalent of a termination of the
proceedings and that the trial judge’s action authorized the Court
of Military Review to consider the case on appeal by the United
States pursuant Article 62 of the Code.

Addressing the question of whether a convening authority could
set aside the findings of guilty where the case had been remanded
to a convening authority by a Court of Military Review with direc-
tions to take action relating only to the sentence, the Court held in
United States v. Montesinos, 28 MJ 38 (CMA 1989), that a conven-
ing authority loses original jurisdiction once he publishes his action
or officially notifies an accused thereof. Thus, the Court held that
the convening authority acted improperly when he took action on
the findings as he was subject to the directions of the Court of Mili-
tary Review on remand and had no independent statutory author-
ity to act on the findings under those circumstances. The Court
stressed that the convening authority on such a remand was acting
solely by delegation from the Court of Military Review and, there-
fore, for the purpose of the case under consideration, he was subor-
dinate to an appellate court regardless of his rank.

An issue concerning the jurisdiction of the Court of Military
Review was addressed by the Court in the context of a petition for
extraordinary relief filed in Boudreaux v. United States Navy-
Marine Corps Court of Military Review, 28 MJ 181 (CMA 1989).
Therein, the Court noted that the Court of Military Review had
previously returned a case to a convening authority for a rehear-
ing; that at such rehearing, the petitioner received a punishment
well below the statutory threshold for mandatory review under Ar-
ticle 66(b), UCMJ, 10 USC §866(b), although the original sentence
had fallen within the mandatory review provisions of that article;
and that approximately ten years later, the Judge Advocate Gener-
al of the Navy returned the case to the Court of Military Review
requesting consideration of an issue relating to his authority to
review the case under Article 69 of the Code. In a divided opinion
the Court of Military Review held that it had jurisdiction under
either a theory of ancillary jurisdiction or under its extraordinary
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writ jurisdiction but that it was not required to exercise such juris-
diction. However, the Court of Military Appeals disagreed, holding
that once jurisdiction had been effected pursuant to Article 66, the
Court of Military Review had a statutory duty to review the case to
completion. Thus, the Court held that the Court of Military Review
erred by declining to exercise its jurisdiction.

Turning to the question of in personam jurisdiction over a mili-
tary accused, the Court held in Pearson v. Bloss, 28 MJ 376 (CMA
1989), in the context of a writ appeal petition to review a denial of
a petition for extraordinary relief by the Court of Military Review,
that Article 2(a)(4), UCMJ, 10 USC §802(a)4), authorized the exer-
cise of court-martial jurisdiction over a retired enlisted member of
the United States Air Force. After discussing the legislative history
of Article 2(a)4), the Court rejected the accused’s argument that
the provision should apply only to retired officers. Thus, citing
United States v. Overton, 24 MJ 309 (CMA), cert. denied, 484 U.S.
976, 108 S.Ct. 487, 98 L.Ed.2d 485 (1987), the Court held that court-
martial jurisdiction could be exercised in this case. Resolving the
question of when a reservist called to active duty becomes subject
to the Uniform Code of Military Justice under the provisions of Ar-
ticle 2(aX8) of the Code, the Court held in United States v. Cline, 29
MJ 83 (CMA 1989), that such jurisdiction attached one minute after
midnight of the date on which he was ordered to report.

PROVIDENCY OF GUILTY PLEAS

Affirming the decision of the Court of Military Review, the Court
held in United States v. Dock, 28 MJ 117 (CMA 1989), that the
Court of Military Review had correctly ruled that where an ac-
cused plead guilty to crimes of unpremeditated murder and rob-
bery by means of force and violence, under the circumstances, the
pleas related to a capital offense of felony murder which should
have been rejected under the provisions of Article 45(b), UCMJ, 10
USC §845(b).

The Court held in United States v. Romanelli, 28 MJ 184 (CMA
1989), that testimony at a rehearing on sentence which tended to
show that the accused had been entrapped into distributing LSD
would not justify withdrawal of his pleas of guilty to such charge.
The Court noted that its earlier decision in United States v. Bar-
field, 2 MJ 136 (CMA 1977), required such a result under the provi-
sions of paragraph 815(2), Manual for Courts-Martial, 1969 (Revised
edition), and that the relevant provisions of Rule for Courts-Martial
(RCM) 810(a) paralleled the requirements of the 1969 Manual para-
graph.

Rejecting an accused’s contention that his statements during a
providence inquiry on a guilty plea reflected that his conviction of
larceny should be reversed because the asportation of the stolen
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property had been completed before he obtained the property, the
Court held in United States v. Hubbard, 28 MJ 203 (CMA 1989),
that in view of the accused’s admitted custodial role over the prop-
erty in question, his conviction of larceny could be affirmed on the
theory that he was a withholder of such property. Rejecting a
claim on appeal that a military judge should have set aside the ac-
cused’s pleas of guilty to drug offenses because the issue of entrap-
ment was raised, the Court held in United States v. Clark, 28 MJ
401 (CMA 1989), that a mere tactical possibility of raising a defense
does not of itself require a rejection of an otherwise provident
guilty plea and that in borderline cases the military judge can give
weight to the defense evaluation of the evidence.

The Court also refused to set aside pleas of guilty to kidnapping
in United States v. Jeffress, 28 MdJ 409 (CMA 1989), when it rejected
a defense argument that the record only showed an incidental 