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JOINT ANNUAL REPORT OF THE CODE COMMITTEE



JOINT ANNUAL REPORT OF THE

CODE COMMITTEE PURSUANT TO THE
UNIFORM CODE OF MILITARY JUSTICE

October 1, 2004 to September 30, 2005

The Judges of the United States Court of Appeals for the Armed
Forces, the Judge Advocates General of the Army, Navy, and Coast Guard,
the Deputy Judge Advocate General of the Air Force, the Staff Judge
Advocate to the Commandant of the Marine Corps, and Professor Gregory E.
Maggs and Professor Edward J. Imwinkelried, Public Members appointed by
the Secretary of Defense, submit their annual report on the operation of
the Uniform Code of Military Justice pursuant to Article 146, Uniform Code
of Military Justice, Title 10, 8 946, United States Code.

The Code Committee met on May 17, 2005, to consider various matters
pertaining to the administration of military justice. The meeting was
open to the public. The Code Committee received a briefing from Colonel
Michael Child, U.S. Army, Chairman of the Joint Service Committee on
Military Justice. Colonel Child informed the Committee that the 2001
annual review was implemented by Executive Order in 2004. The order
amended Rules for Courts-Martial 707, 806, 1107, and 1108, clarifying
speedy trial rules, modifying procedures for control of spectators at
courts-martial, adding a provision on sentence reassessment by a superior
authority, and clarifying the authority to remit or suspend sentences.

The Joint Service Committee’s 2002 and 2003 annual reviews are pending at
the Office of Management and Budget. Substantive changes in these reviews
include provisions requiring a specific statement in the referral action
that a case is referred as a capital case, moving the language concerning
the unreasonable multiplication of charges from the discussion portion of
the Manual for Courts-Martial to the main text, requiring 12 court members
in capital courts-martial, and incorporating rules for handling sealed
exhibits.

The 2002 and 2003 annual reviews of the Joint Service Committee also
contain provisions requiring the question of the lawfulness of an order to
be determined by the military judge, increasing the maximum punishment for
threat or hoax offenses, providing guidelines for the convening of courts-
martial by joint and combatant commanders, and providing a waiver
provision for purposes of appellate review of any issue regarding the
denial of a challenge for cause where the defense counsel uses a
peremptory challenge against the same member who was unsuccessfully
challenged for cause.

Colonel Child stated that the Department of Defense completed
internal coordination of the 2004 annual review and forwarded the review
to the Department of Justice. Substantive changes in the 2004 annual
review involve the use of a video-teleconference at courts-martial, the
inclusion of offenses of causing death or injury to an unborn child and



patronizing a prostitute. The 2005 annual review contains proposals to
delete the words “without consent” from Articles 120 and 125, UCMJ, to
establish degrees of force for rape, forcible sodomy, and indecent
assault, to add stalking as an offense, and to consolidate various other
sexual-related offenses under Article 134, UCMJ. He added that other
proposals under consideration would allow an appearance by an accused at
certain sessions under Article 39(a) by remote means, such as
videoconferencing, so long as a defense counsel is present in the
courtroom at the site of the Article 39(a) session, amending the statute
of limitations for rape, murder, and child abuse, revising Military Rules
of Evidence 412 and 513, and giving authority to military judges over
post-trial processing.

Senior Judge Robinson Everett also addressed the Code Committee and
encouraged consideration of proposals to give the accused at courts-
martial the option of being sentenced by the military judge after
conviction by court members, to change references from the “law of war” to
the “law of armed conflict,” to give the United States Court of Appeals
for the Armed Forces discretionary review of the actions of military
commissions, to allow Supreme Court review of cases In which petitions for
grant of review have been denied, and to enlarge the Court’s jurisdiction
to include the review of administrative actions involving service members.

By motion, the Code Committee referred these suggestions to the Joint
Service Committee or a subcommittee for review.

Separate reports of the United States Court of Appeals for the Armed
Forces and the individual Armed Forces address further items of special
interest to the Committee on Armed Services of the United States Senate
and the United States House of Representatives, as well as the Secretaries
of Defense, Homeland Security, Army, Navy, and Air Force.

H. F. “SPARKY” GIERKE
Chief Judge

SUSAN J. CRAWFORD
Associate Judge

ANDREW S. EFFRON
Associate Judge

JAMES E. BAKER
Associate Judge

CHARLES E. “CHIP” ERDMANN
Associate Judge

Major General THOMAS J. ROMIG, USA
The Judge Advocate General of the Army
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The Judge Advocate General of the Navy
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The Deputy Judge Advocate General of the Air Force

Rear Admiral JOHN E. CROWLEY, JR., USCG
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REPORT OF THE
UNITED STATES COURT OF APPEALS

FOR THE ARMED FORCES
October 1, 2004 to September 30, 2005

The Judges of the United States Court of Appeals for the Armed Forces
submit their annual report on the administration of the Court and military
jJustice during the 2005 Term of the Court to the Committees on Armed
Services of the United States Senate and the United States House of
Representatives, and to the Secretaries of Defense, Homeland Security,
Army, Navy, and Air Force iIn accordance with Article 146, Uniform Code of
Military Justice, Title 10, 8§ 946, United States Code.

THE BUSINESS OF THE COURT

The filing and disposition of cases are set forth in the attached
statistical report and graphs. Additional information pertaining to
specific opinions is available from the Court’s published opinions and
Daily Journal. Other dispositions may be found in the Court’s official
reports, West’s Military Justice Reporter, and on the Court’s web site.

During the 2005 Term of the Court, the Court admitted 305 attorneys
to practice before its Bar, bringing the cumulative total of admissions
before the Bar of the Court to 33,508.

PUBLIC AWARENESS PROJECT
(PROJECT OUTREACH)

In furtherance of a practice established in 1987, the Court scheduled
several special sessions and heard oral arguments outside its permanent
courthouse in Washington, D.C., during the 2005 Term of Court. This
practice, known as “Project Outreach,” was developed as part of a public
awareness program to demonstrate the operation of a Federal Court of
Appeals, and the military’s criminal justice system. The Court conducted
hearings during this period, without objection of the parties, at the
Franklin Pierce Law Center, Concord, New Hampshire; the Vermont Law
School, South Royalton, Vermont; Harvard Law School, Cambridge,
Massachusetts; the University of South Dakota School of Law, Vermillion,
South Dakota; the University of North Dakota School of Law, Grand Forks,
North Dakota; Quantico Marine Corps Base; the George Washington University
School of Law, Washington, D.C.; the American Bar Association meeting in
Chicago, Illinois, using the courtroom of the United States Court of
Appeals for the Seventh Circuit; aboard the USS Ronald Reagan (CVN-76) at
sea; and the University of San Diego School of Law, San Diego, California.



JUDICIAL VISITATIONS

During the 2005 Term of Court, the Judges of the Court, consistent
with past practice and their ethical responsibility to oversee and improve
the entire military criminal justice system, participated in professional
training programs for military and civilian lawyers, spoke to professional
groups of judges and lawyers, and visited with judge advocates, military
judges, commanders, and other military personnel at various military
installations.

JUDICIAL CONFERENCE

On May 18 and 19, 2005, the Court held its annual Judicial Conference
at the Catholic University of America, Columbus School of Law, Washington,
D.C. The program for this Judicial Conference was certified for credit to
meet the continuing legal education requirements of State Bars throughout
the United States. The conference opened with welcoming remarks by Dean
William F. Fox, Jr., of the Columbus School of Law and the Honorable H. F.
“Sparky” Gierke, Chief Judge, United States Court of Appeals for the Armed
Forces. They were followed by speakers for this year’s conference,
including Supreme Court Justice Sandra Day O’Connor; Mr. David M. Crane,
The Prosecutor for the Special Court for Sierra Leone; Senior Judge Jack
B. Weinstein of the United States District Court for the Eastern District
of New York; Major General Yishai Beer, President of the Israeli Military
Court of Appeals and Professor of Law at Hebrew University in Jerusalem;
Professor Lee D. Schinasi, Barry University School of Law; Professor Anne
M. Coughlin, University of Virginia School of Law; Major Christopher W.
Behan and Major Jeffrey C. Hagler, Judge Advocate General’s School, United
States Army, Charlottesville, Virginia; Professor Stephen A. Saltzburg,
George Washington University School of Law; Professor David Wippman,
Cornell University School of Law; Professor Clifford S. Fishman, Catholic
University of America; Professor Paul Butler, George Washington University
School of Law; and Lieutenant Colonel David Fillman, U.S. Air Force,
Office of the Judge Advocate General of the Air Force.

H. F. “SPARKY” GIERKE
Chief Judge

SUSAN J. CRAWFORD
Associate Judge

ANDREW S. EFFRON
Associate Judge



JAMES E. BAKER
Associate Judge

CHARLES E. ““CHIP” ERDMANN
Associate Judge



USCAAF STATISTICAL REPORT

2005 TERM OF COURT

CUMULATIVE SUMMARY

CUMULATIVE PENDING OCTOBER 1, 2004

Master Docket . ... .. e e e e e eeeea 51
Petition Docket ... .. eeeeea 215
Miscellaneous Docket ....... ... .. ... ....... 6
IO 1Y 272

CUMULATIVE FILINGS

Master Docket ... ... i i e ceeeeaan 149
Petition Docket . ... e e e eeaaa 779
Miscellaneous Docket .. .. ... oo ennan. 44
TOTAL - oot o o e e e e e e e e 972

CUMULATIVE TERMINATIONS

Master Docket . ... .. i e e e e eeeea 113
Petition Docket ... . i e e eeeea 742
Miscellaneous Docket ....... ..o enenan. 44
IO 1Y 899

CUMULATIVE PENDING OCTOBER 1, 2005

Master Docket ... ... e e i e ceeaeaan 87
Petition Docket ... .. i e e e e eeeea 252
Miscellaneous Docket ....................... 6
TOTAL oot e e e e e e e e e e e e mem—aa—a——a 345

OPINION SUMMARY

CATEGORY SIGNED PER CURIAM MEM/ORDER TOTAL
Master Docket ........... 61 2 50 113
Petition Docket ......... 0] 0] 742 742
Miscellaneous Docket .... 1 0 43 44
TOTAL oo e e e e e e 62 2 835 899



FILINGS (MASTER DOCKET)

Remanded from Supreme Court
Returned from Court of Criminal Appeals....
Mandatory appeals filed
Certificates fTiled
Reconsideration granted
Petitions granted (from Petition Docket)...
TOTAL

TERMINATIONS (MASTER DOCKET)

Findings & sentence affirmed
Reversed in whole or in part
Granted petitions vacated
Other disposition directed
TOTAL

PENDING (MASTER DOCKET)

Awaiting briefs
Awaiting oral argument
Awaiting lead case decision (trailer cases)
Awaiting Ffinal action
TOTAL

FILINGS (PETITION DOCKET)

Petitions for
Petitions for
Petitions for
Returned from
TOTAL

grant of review filed
new trial filed
reconsideration granted
Court of Criminal Appeals ...

TERMINATIONS (PETITION DOCKET)

Petitions for grant denied
Petitions for grant granted
Petitions for grant dismissed
Petitions for grant withdrawn
TOTAL

PENDING (PETITION DOCKET)

Awaiting briefs
Awaiting Central Legal Staff review
Awaiting Ffinal action
TOTAL

61
51

113

27
35
20

Sighed .... 61
Per curiam ... 2
Mem/order .. 50
TOTAL ...... 113
Signhed 0
Per curiam 0
Mem/order ..742
TOTAL .... 742



FILINGS (MISCELLANEOUS DOCKET)

Remanded from Supreme Court
Writs of error coram nobis sought
Writs of habeas corpus sought
Other extraordinary relief sought
Writ appeals sought

TOTAL o e e e e e

TERMINATIONS (MISCELLANEOUS DOCKET)

Petitions denied

Petitions granted

Petitions dismissed
Petitions withdrawn
Petitions remanded
Other ... e e e 0

PENDING (MISCELLANEOUS DOCKET)

Awaiting briefs
Awaiting staff review .
Awaiting Ffinal action

TOTAL oo e e e e e e a e

RECONSIDERATIONS

ALL CASES
Begin pending
Filings

TOTAL

End pending
MOTIONS

ALL MOTIONS

Begin pending
Filings
TOTAL

End pending

19
545
564

30

DISPOSITIONS
Granted 0
Denied 14
TOTAL 14
DISPOSITIONS
Granted 482
Denied 52
Other 0
TOTAL 534

Signed

Per curiam
Mem/Zorder.. 43

TOTAL

1
0

44



Petition Docket Year End Pending
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1/ This figure does not include 133 trailer cases to United States v. Gorski, No. 97-0034/AF.



Oral Arguments Per Year
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Total Opinions Per Year
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Days from Petition Filing to Grant
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Days from Petition Grant
to Oral Argument
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Days from Oral Argument
to Final Decision
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Days from Petition Filing
to Final Decision
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Days from Filing to
Final Decision 1In All Cases
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Total Petitions Filed Per Year
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REPORT OF THE JUDGE ADVOCATE GENERAL OF THE ARMY
OCTOBER 1, 2004 TO SEPTEMBER 30, 2005

On 30 September 2005, the Army’s end strength was 492,728 Regular
Army personnel on duty (compared to 494,291 at the end of FY 04).
Additionally, there were 189,005 mobilized Army Reserve and 331,177 Army
National Guard personnel supporting operations in Afghanistan, lraq,
Bosnia, Kosovo, and the Middle-East.

During this time frame, fiscal year 2005 (FY 05), and in compliance
with Article 6(a), Uniform Code of Military Justice (UCMJ), The Judge
Advocate General and senior members of his staff visited 44 installations
and commands in the United States and overseas. With the U.S. Army’s
continued deployments in lrag and Afghanistan and their effects on legal
operations world-wide, the Office of The Judge Advocate General (OTJAG)
continued to monitor courts-martial world-wide, review and prepare military
publications and regulations, and develop and draft changes to the Manual
for Courts-Martial (MCM) and the UCMJ. Through its Field Operating
Agencies, OTJAG provided judicial and appellate services, advice,
assistance, and professional education to ensure the efficient
administration of military justice.

THE JUDGE ADVOCATE GENERAL®S LEGAL CENTER AND SCHOOL

The Judge Advocate General’s Corps established a Military Paralegal
Degree Program in coordination with the American Bar Association (ABA) and
three partner universities. The ABA has approved three program options for
JAGC enlisted paralegal Soldiers at the College of Mount St. Joseph,
Eastern Michigan University, and the University of Great Falls. These
programs apply to all JAGC paralegals (active and reserve) who have
completed the AIT course after April of 2001. The ABA has authorized
participating universities to grant college credit hours of paralegal study
based upon an analysis of the individual Soldier” s education record.

The Judge Advocate General’s Legal Center and School continues to
explore better ways of delivering education to members of the Judge
Advocate General’s Corps in the field. The recent hiring of a Chief of
Distance Education in the Legal Center will help to bring this effort to
fruition.

A major renovation of the Decker Auditorium was completed earlier
this year and has been a huge success. Large courses are comfortably held
in that facility, including this year’s World-Wide CLE course. The
auditorium also serves as an excellent facility for major events, such as
Chair Lectures. We were honored this fall to have former Secretary of
State Lawrence Eagleburger present the Hugh J. Clausen Lecture in
Leadership. Finally, we are continuing our project with the Library of
Congress to digitize materials, including materials regarding the original
drafting of the Uniform Code of Military Justice.



SIGNIFICANT MILITARY JUSTICE ACTIONS

The Criminal Law Division, OTJAG, advises The Judge Advocate General
on military justice policy, legislation, opinions, and related criminal law
actions. Specific responsibilities include the following: promulgating
military justice regulations, reviewing Army regulations for legal
sufficiency, military corrections, the Army’s drug testing program, federal
felony and magistrate court prosecutions, producing legal opinions for the
Army Staff relating to military justice matters, statistical analysis and
evaluation of trends in judicial and nonjudicial punishment, and responding
to congressional inquiries.

Criminal Law Division individual case data and actions for the last
three fiscal years, a small but important part of the overall mission, is
displayed below:

FYO3 FY04 FYO05

White House inquiries 37 237 33
Congressional and other inquiries 185 234 214
Clemency petitions (Article 74, UCMJ) 3 3 1
Officer Dismissals 17 18 19
Article69review 122 88 96
Freedom of Information Act/Privacy Act 3 6 22

A continuing project for the Criminal Law Division is “eJustice,” the
development of a web-based military justice management system. The system
is designed to provide users worldwide with the capability of executing
military justice actions, including the management of non-judicial
punishment, adverse administrative actions, and courts-martial. The JAG
Corps initiated fTield operational testing of this system, designated as
edJustice Version 1.1 (V1.1), in May through July 2005. The test system
included execution and management of Article 15s, Administrative
Separations, Letters of Reprimand, Investigation Tracking, and Trial
Defense client services. This operational test was conducted at a total of
7 locations: 5 active component installations (Ft. Drum, Ft. Meade, Ft.
Belvoir, Ft. Eustis, and the Military District of Washington) and 2
Regional Readiness Commands (RRCs) (Pittsburgh, PA and Little Rock, AR).
The operational test was an overall success and these locations continue to
use eJdustice. Further expansion of eJustice to other installations has
been delayed, based on the decision to outsource further application
development to a private vendor using commercial off-the-shelf (COTS)
software. Development of the eJustice application using COTS software will
continue In FY 06.

In FY 05, the Criminal Law Division forwarded a major revision of
Army Regulation 27-10, Military Justice, to the U.S. Army Publishing
Agency. The publication culminates several years of staff work, resulting
in a comprehensive revision of the regulation reflecting numerous changes
in recent law and procedures. Changes include providing guidance on the
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Military Extraterritorial Jurisdiction Act, clarifying procedures to recall
Reserve Soldiers to active duty for purposes of court martial, and updating
the Victim Witness Liaison program based on changes in DoD policy. The new
regulation’s effective date is 16 December 2005 and it is available for
review at http://www.usapa.army.mil.

In FY 03 and 04, the Criminal Law Division prepared the final
recommendations TJAG made to the Acting Secretary of the Army iIn two Army
death sentence cases requiring action by the President. In FY 05, the
Acting Secretary of the Army recommended approval of the death sentence in
both cases and forwarded the cases to the Secretary of Defense. After the
Secretary of Defense’s review in FY 05, the Secretary of the Army forwarded
one of the cases to the President for final action. The other case remains
with the Office of the Secretary of Defense.

The JAG Corps enhanced its Victim Witness Program by sending 61
victim/witness liaison personnel to the Department of Justice Fourth
National Symposium on Victims of Federal Crime, Atlanta, Georgia during
March 2005.

JOINT SERVICE COMMITTEE ON MILITARY JUSTICE

The Joint Service Committee on Military Justice (JSC) was originally
established by the Judge Advocates General and the Secretary of
Transportation (Coast Guard) on 17 August 1972. It conducts an annual
review of the Manual for Courts-Martial (MCM) as required by Executive
Order 12473 and DOD Directive 5500.17. The JSC proposes and evaluates
amendments to the UCMJ, MCM, and serves as a forum for exchanging military
jJjustice information among the services.

In January 2005, the Army assumed the role of Executive Chair of the
JSC, and, during FY 05, the JSC completed its twenty first annual review of
the MCM. At the beginning of the calendar year, the JSC voted to consider
numerous proposals for change to the UCMJ and the MCM including, but not
limited to, broader contempt power for military judges, modifying the
process by which panel members are selected, revising guilty plea practice,
and streamlining post-trial processing. The highest priorities of these
proposals were considered during 2005 and several more of the proposals
will be considered in the upcoming calendar year.

Highlights of the annual review’s proposed changes include:
amendments to Rules for Court-Martial (R.C.M.) that authorize the Military
Judge sua sponte to overturn finding of guilty at any time prior to
authentication of the Record of Trial under R.C.M. 917 and 1102 and allow
the Secretary of Defense, at his discretion, to make a recommendation on
capital changes under R.C.M. 1204(c)(2); amendments to the Military Rules
of Evidence (M.R.E.) that exclude crimes against “de facto” children from
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the spousal privilege, M_.R.E. 504, and define “clergyman®s assistant” under
the clergy privilege, M.R.E. 503; sentence enhancers for child victims of
aggravated assault under Article 128, Assault; an increase in maximum
punishment of confinement from 7 years to 20 years under Article 124,
Maiming; and the addition of specific offenses for voyeurism and child
endangerment under Article 134.

On 14 October 2005, the President signed an Executive Order (EO)
implementing amendments to the MCM based on the JSC’s 2002/2003 annual
review cycle. The JSC continues to monitor the processing of an additional
draft EO to implement the changes proposed in the 2004 annual review, which
is pending Presidential approval.

Pursuant to the 2005 Department of Defense Authorization Act, a
subcommittee of the JSC prepared a report for Congress with the objective
of determining what changes are required to improve the ability of the
military justice system to address issues relating to sexual assault and to
conform the Uniform Code of Military Justice and the Manual for Courts-
Martial more closely to other Federal laws and regulations that address
such i1ssues. The Department of Defense recommendation on the issue, along
with the JSC subcommittee report, was forwarded to Congress iIn April 2005.
The JSC is prepared to quickly finalize MCM implementing provisions and
forward a draft EO for presidential signature for legislative changes to
sexual assault offenses under the UCMJ.

U.S. ARMY JUDICIARY

The U.S. Army Judiciary consists of the U.S. Army Court of Criminal
Appeals, Office of the Clerk of Court and the Trial Judiciary.

U.S. Army Court of Criminal Appeals/Office of the Clerk of Court

The Clerk of Court receives records of trial for review by the U.S.
Army Court of Criminal Appeals (ACCA) under Article 66, Uniform Code of
Military Justice (UCMJ), appeals under Article 62, UCMJ, and Petitions for
Extraordinary Relief. More than 1,100 records of trial and over 4,400
motions and briefs were referred to one of the three judicial panels of
ACCA for appellate review. The Office of the Clerk of Court served over
950 ACCA decisions upon all personnel not in confinement and closed over
900 courts-martial cases during the past year.

ACCA maintains a website at https://www.jagcnet.army._mil/acca.
During FY 05, ACCA issued 18 opinions of the court and 236 memorandum
opinions. These opinions are available on the Court’s website. The Court
also issued 740 short-form decisions. Applications for admission to the
bar for ACCA and rules of the court are also published and available for
downloading at the website.




The Clerk of Court and Deputy Clerk for Records Control and Analysis
provided instruction to Staff Judge Advocates, Military Judges, LL._M.
degree candidates taking the military justice elective, court reporters,
and those individuals attending military justice courses at The Judge
Advocate General’s Legal Center and School.

The Clerk of Court is the custodian of the Army’s permanent court-
martial records dating from 1939. Inquiries about courts-martial are
received from federal and state investigative agencies, law enforcement
offices, military historians, media, veterans, and convicted persons.
Because the Brady Bill requires the processing of handgun applications
within three workdays, many expedited requests are received from the
Federal Bureau of Investigation’s National Instant Background Check System.
Also, many expedited requests are received from state sexual offender
registries.

FYO3 FY04 FYO05

Freedom of Information Act 166 132 180
Privacy Act 73 66 110
Certified Copies of Convictions 375 354 213
Total Number of Requests 614 552 503

The Deputy Clerk of Court for Operations and her staff also provide
assistance to overseas trial jurisdictions by preparing non-DOD civilians
to travel and testify at courts-martial held overseas. This assistance
included making travel arrangements, assisting with requests for expedited
passport processing, and issuing invitational travel orders. During FY 05,
this office processed 154 such requests.

Trial Judiciary

A significant caseload iIncrease in FY 2005 kept nineteen active duty
military judges, one mobilized Army Reserve military judge, and fourteen
reserve military judges not on active duty busy presiding over all special
and general courts-martial worldwide. Army judges tried well over 1500
original trials and DuBay hearings, the most trials since 1992, when the
numbers of active and reserve Army judges were significantly higher.

A request for restoration of three military judge positions deleted
during the Army drawdown in 1992 is still pending, but one over strength
judge was assigned to ease the workload. The Army realigned its six
judicial circuits to attempt to equalize travel and workload among the
circuits. Trials i1n Afghanistan, Kuwait, and lraqg totaled 141 cases for
the FY, bringing the total number of cases tried in hostile fire pay zones
to nearly 300 cases since the beginning of the Global War on Terrorism.



Army judges continue to preside over high profile cases, including those
arising out of detainee operations in lraq and Afghanistan. Reserve
military judges presided over a number of complex Article 32 hearings,
including cases in which a capital referral was contemplated. One capital
trial was completed; Sergeant Akbar received a death sentence iIn a Fort
Bragg court-martial in April 2005.

Military judges continued to play an active role In their military
and civilian communities, speaking to college audiences, local bar
associations, state bar continuing legal education courses, and to the
National Association of Women Judges about the military justice system.

TRIAL DEFENSE SERVICE

The U.S. Army Trial Defense Service (USATDS), a criminal defense
organization for Soldiers consisting of approximately 130 active component
and 170 Reserve component personnel, provided high quality, professional
defense counsel to Soldiers throughout the Army from 63 active duty
installations and 54 Reserve locations worldwide. USATDS counsel defended
Soldiers facing the entire range of allegations under the Uniform Code of
Military Justice.

USATDS detailed one or more counsel to all Army special and general
courts-martial referred in FY 05. USATDS counsel also carry a large
workload in addition to representation at courts-martial. That additional
Soldier support in the last six fiscal years follows.

FYOO FYo1l FYo2 FYO3 FYOo4 FYO5
Administrative 597 826 918 1,215 830 885
Boards
Nonjudicial 30,633 |35,786 |40,769 39,382 (38,429 (36,216
Punishment
Consultations 24,051 |33,546 |37,476 |36,382 (39,882 (39,895

USATDS defended deployed forces around the world in Irag, Kuwait,
Afghanistan, Central Asia, Bosnia, and Kosovo. A provisional TDS Region,
known as Region IX, was established in 2003, and it now includes 22 TDS
attorneys and 11 paralegals located in 5 field offices and 6 branch offices
throughout lraq, Kuwait, and Afghanistan. Despite the hazardous duty and
austere environment, Region IX TDS counsel are providing the highest
quality advocacy for deployed Soldiers, including representation at courts-
martial, administrative boards, and other military justice actions.
Currently, one defense counsel stationed in Kosovo defends Soldiers in
Kosovo and Bosnia.



Since the start of FY 03, a regulatory change has enabled USALSA to
fund all defense counsel travel for courts-martial, beginning with the
initial detailing of counsel to a client. This funding arrangement has
improved the overall quality of service to the Soldier client. By getting
actively involved in cases at the earliest stages, defense counsel have
successfully negotiated non-punitive dispositions of cases that otherwise
may have been disposed of at courts-martial.

Building on the formal Memorandum of Understanding (MOU) made in
2001, the Trial Defense Service and the Defense Appellate Division (DAD)
continue to foster a close working relationship. During FY 05, DAD and TDS
worked together on one appeal by the United States under Article 62, UCMJ.
TDS counsel also coordinated with DAD counsel on several cases, including
whether a writ was appropriate, assistance in a Dubay hearing, and the
appropriateness of raising certain issues in R.C.M. 1105 matters.

USATDS counsel continue to foster a close working relationship with
reserve defense counsel assigned to the 154th and the 22d Trial Defense
Service Legal Services Organizations (TDS LSOs). The 154%™ TDS LSO,
consisting of 128 commissioned officers, a warrant officer and 21 enlisted
paralegals, defends Soldiers assigned to units in the Eastern half of CONUS
and in Europe. The 22d TDS LSO, consisting of 64 commissioned officers and
19 enlisted paralegals, defends Soldiers in the Western half of CONUS and
Asia. Some individual USATDS offices have established joint training
programs with their local reserve USATDS personnel, and they have conducted
highly successful joint training conferences. The Chief, U.S. Army Trial
Defense Service, exercises technical supervision over the TDS LSOs. He is
responsible for the performance of defense counsel and provides oversight
for the units” training and readiness. Reserve support to active component
TDS offices remains outstanding. Currently, reservists provide back-fill
support to deployed counsel and paralegals at installations in CONUS and
Germany. Moreover, several reserve judge advocates have served and are
serving as deployed defense counsel in lrag, Kuwait, Afghanistan, and
Kosovo. One reserve paralegal i1s currently serving in lrag.

Continuing Legal Education (CLE) Training for USATDS counsel was
conducted in weeklong, consolidated regional workshops, attended by active
duty and reserve TDS counsel, as well as counsel from other services. The
multi-region/multi-service approach to CLEs resulted in more productive and
informative CLEs, benefiting all attendees. The training for all CLEs was
designed to help USATDS counsel hone their advocacy skills and expand their
knowledge of military justice. Many training sessions included extensive
practical exercises and individual critiques by experienced attorneys, as
well as detailed discussions of pending cases, providing a focus on
advocacy techniques. In Korea, USATDS contin