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Development # |

The number of cases citing sources of the original
meaning of the Constitution has increased
substantially in recent years.
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One possible contributing factor: Most sources of the
original meaning are now on-line in a searchable format...
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... with the exception of the legislative history of the 14th
Amendment, which is on-line but still not searchable.



Another possible contributing factor: Sources of the
original meaning often lend support to both sides of a
constitutional issue.

T REGULATE w. a. {regals, Latin]
I- To adjull by rule or method. Lacie.
3. 1o dire®, ¥ eman,



Another possible contributing factor: Sources of the
original meaning often lend support to both sides of a
constitutional issue.

T REGULATE w. a. {regals, Latin]
I- To adjull by rule or method. Lacie.
3. 1o dire®, ¥ eman,

Ts DIRE'CT, o a. [direffum, Latin.]

I. Toaimina [traight lme. Pepe.
4. Tv pointout againil asa mark. Dryden.
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4. To preferibecertaio meafure ; to mark ont
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"Yet an originalist approach to interpretation has—Ilike a phoenix from
the ashes or Dracula from his grave, depending on your point of view—
survived into the Twenty-first Century as an intellectual contender.
Indeed, it has thrived like no other approach to interpretation.”

— Randy Barnett, Georgetown Law Review
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"[M]ost judges and legal scholars who want to remain within the
boundaries of respectable constitutional discourse agree that the
original meaning ... has some ... pertinence to ...what the
Constitution means today." — Prof. Jeffrey Rosen, New Republic

"We are all originalists now."
Justice Elena Kagan in the 2010 hearing or her
nomination.




Development # 2

The Justices often find these sources of the
original meaning to be not merely relevant to
deciding constitutional issues, but also to provide
certain answers (even when they disagree about
what those answers are).



District of Columbia v. Heller (2008) on
the Second Amendment

* Justice Scalia: "[C]learly an individual right, having
nothing whatever to do with service in a militia."

* Justice Stevens, dissenting: "The text of the Amendment, its

history, and our decision in United States v. Miller . . . provide
a clear answer."

* Justice Breyer, dissenting: "[A]bundantly clear that the
Amendment should not be interpreted as limiting the
authority of Congress to regulate the use or possession of
firearms for purely civilian purposes.”

21
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Development # 3

Supreme Court decisions also how show an
increasing tendency to recognize, and distinguish
among, different types of original meaning.
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Development # 4

While early proponents of originalism focused on
the original intent or original objective meaning,
the modern trend is to emphasize the original
objective meaning.



"What | look for in the Constitution is precisely what |
look for in a statute: the original meaning of the text,
not what the original draftsmen intended.” Justice
Scalia, A Matter of Interpretation (1998)

"When interpreting constitutional text, the goal is to
discern the most likely public understanding of a
particular provision at the time it was adopted."

McDonald v. City of Chicago (2010) (Thomas, J.,
concurring in part and concurring in the judgment)
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Observations

* Any other view might be inconsistent with a reluctance to
consider legislative history when interpreting statutes.

* The preference for the original objective meaning may explain
the substantial increase in reliance on dictionaries from the
founding era.

Dictionaries from Founding Era 24 |5
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... but the Justices have continued to rely on the sources
most commonly cited as evidence of the original intent and
original understanding.

Notes from the Constitutional Convention | | 6

Federalist Papers 43 29

Records of the State Ratifying Conventions 8 5
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Development # 5

A major challenge for Justices who rely on
sources of the original meaning is deciding what
weight to give non-originalist precedents. They

are developing new principles to address this
question.
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judgment)

* "In Ashe the Court departed from the original meaning of the
Double Jeopardy Clause ... Even if | am to adhere to Ashe on stare

decisis ... [l will not accept an] ... extension of that case." Yeager v.
United States (2009) (Scalia, J., dissenting)



Conclusions

In light of these trends ...

Law schools should provide better instruction in how to use
sources of the original meaning of the Constitution.

Lawyers who are not researching the original meaning and
citing these sources in constitutional cases should do so.

Lower courts should recognize the role these sources now
play at the Supreme Court.
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