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Rediscovering roots
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WHO
DO YOU THINK YOU ARE:
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Lawyers also need to know who they are,
and what they stand for




One “solution™ ethics training
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[t's not working




Another “solution™: history
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But not necessarily “legal history’...




« ”» .
Lawyers’ covered in 22 of 400 pages




“Lawyers” in 1 of 102 paper titles

Historia Omnium Jurium




We do not know ourselves




We need a history of lawyering




Few courses, and no text




The history of lawyering must include all
types of lawyers




Some lawyers are more visible than others
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Military lawyers are historically invisible
(at least to non-military lawyers)




Military lawyers have played important roles




We need to bring these lawyers into the light




A civilian historian’s tour of military lawyering




A page from Theophrastus




The Characters (c. 319 BC)
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Eight military lawyers...




The Counselor




William Tudor




Tudor’s law
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Tudor’s duty
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The Prosecutor




Norton Parker Chipman
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Chipman’s answer

The
Tragedy of Andersonville

TRIAL OF CAPTAIN HENRY WIRZ
THE PRISON KEEPER

BY. =
GENERAL N! P CHIPMAN
Jndge Advocsie of the Militry Court

LA T M, e Baion 3 B I, el amed A0 AL DL UL B Val,
Wataet Mrig- Gea'l

SECOND EDITION
Revispd amd Enlasged

Fuici 300

Distrebating Agescy:
Captain E, L, Hewk, 1Rth znd 114th Chse Ini'y,
Gen, W, Ficks, 50th Pa. Vaols,

Sac mmentn, Califaisia
Addreaz

Geo, W, Ficks,
Manager




The Scholar




William Winthrop




Winthrop’s book

MILITARY LAW.

Lildmnsr

LIEUTENANT COLONEL W. WINTHRUL,
DEPUTY JUDGE ADVOCATHE GERERAL, UL 5 ARNY,
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Winthrop' s hope

“The author...will be fully recompensed for his labors
if the same shall result in inspiring an interest in the
study of Military Law as a department of legal science
not heretofore duly recognized.”

- Military Law, 1886 (from the Preface)




The Reformer




Samuel A




Speeches

SPEECH

LIEUT. COL. 8. T. ANSBELL,

Dectvesep BeEFoue THE PENNAYLVARIA Ban ABSOCTATION AT
DBenrorp Bremimos, Pa., Jvse D6 1919,

“MILITARY JUSTICE,
"L

* Ome view :

“The army ko ihe army of the Klog, to be disciplived by him and
his commanders under his ondlnanees and Gt ble pleadisrs, Recital of
the ordinsnces of MWichard TL}

“And another view:
aemicn - Congzeas whall hava (1o ohtiusive] bomer 1o make rulee for
ihe regulation amd government of tho land nmd naval forces, (The
Constitution of the United Btales.)

“Among the pations of the world there are two dinmetcically
oppaaite theorfes s to the place that the army shall ccrupy ns
an fostitutlon of governinent. Those theories ore well illus-
trated by the two texts guoted ot the beginning of this disous.
slon,  The one clearly represents the monarchieal, reactionary,
aml personal government view. The other I8 a neceasary part
of that larger theory of government which insists that the
aonres of all political power Is to be found in the people,  Thider
the one theory the army 18 an army of o King or emperor or
person in anthority ; uniler the other it e an inaritaron orlaine)
by the people to do their service.  Under the one, the obligntion
of the soldier is to a military chleftain; under the other, it is
to the Srate. TToder the one, the mllitory relationship Is gov-
crned by conalderations of personal loyoalty and fenlty to thass
in nuthority ; ubuler the other, the military obligution and all
relations dnfer scee are established and governed by law eatab-
lished, net intro-institutionally but by the people themselves,
Unider the ane theory the srmy basg a detachel, independent,
and self-sufficlent exisence, finding within [igdf the soures of
its own government ; under the other it {8 but on institutlon of
govermment, drawing, 1ike all other institutions, its power from
a comingn superior seurce upon which 1t depends for s gov.
emment and ls very exlstenss. Undér the ons the common

dier was but a serf, n personal reteiner of the King, or a aub-

ordinate commander, and under the other he is o eitizen serv-
Ing the State in the highest capacity of cltlzenship,

Theet the nrmy belonged (o the King miler than to the poeo-
ple was a doctrine malntalned In Eugland from earllest timea,
amd which hea only been modified with, and rather loss llqwl,-
than, the progressive growth of populor government. Even at
the time of our separation such was (he constitutional theory,
The right of contral by Parliament was peactleal rather than

133212—10754 8




Debates

WIGMORE ARGUES,
AGAINST ANSEL‘I.

Both Appear at American Bar
Association's Hearing on -
Military Justice, =~

FORMER DEFENDS SYSTEM

R T
B e

Says Counsel to Brlnu Out Facts |I
Needed—Latter Wants Mnr.
civil Llw fnr Snldlnrl. .

WASHINGTON, April 23.—The radical
ditterence of opinlon that exists not only
I military clrcles but among lawyers
as to the present system of -military
Juatice wua brought out sharply today
before the committee of the American
Bar Assoclation In the conflicting views
presented by Lieut. Col.  Samuel " T.
Ansell of the regular army and Colonel
John Wigmore, o temporary’ offi¢er in
the War Department, in civll 1ifd &
lawyer and a most active ﬂefeliﬂer ol‘ Ihe
presentl syaten.




Testimony

ESTABLISHMEXNT OF MILITARY JUSTICE—PROPOSED AMEND-
MENT OF THE ARTICLES OF WAR.

MONDAY, AUGUST 25, 1018,

Usrren Sraves Sexate,
SoncosMrrTre o MmiTany Arvams,

Washington, 1. €.
The subeomunittes met, pirsuant to the call of the chairman, in
the reomn of the Committee on Appropriations in the Capitol, ot 10

wtor Trvine L. Lenroot pre<iding.

Lenroot (acting chairman) and Chamberlain.
3 swoor, Will you procesd now, Gen, Ansell, amd malke
sy statensent as you desire?

STATEMENT OF MR. SAMUEL T. ANSELL, FORMEELY BRIGADIER
GENERAL AND ACTING JUDGE ADVOCATE GENERAL, UNITED
STATES ARMY.

Mr. Axepn, Mr. Chairman nnd gentlemen, the subject of mili-
tary justice is one in which T think every Army officer onght to be
inlly interested, and the people themselves generally interested.

f. have been specially interested in this subject since m
ve. The syetem of malitary justios that is ours, it has al-
ways appeared to o, does not fit the kind of army with which we
must fight the battles of this country; that is, an army that is not
; el of professional soldiers entirely—a <tanding army—but
an_army that is ereated for the emergency out of our eitienship.
old iden hos been that a court-martial, which is the agency
uting the disciplinery law of the Army, is a rough and
renddy tribunal, and must necessarily be so; that it 15 not & conrt at
all; that it 15 an agency of a military commander to investignte
facts anel recommend wlat diseiplinary action ought to be tnken;
that it iz a body rezponding purcly to the exigencies of n military
situation ; not & noemal thing, not governed by principles of Inw at
all.

That was, as T shall show later on, the old continental iden, and it
was the theory of the system, was indeed the svstem, which we our:
selves adopted, rather witlessly, when we established this Govern-
ment,

I think it is by reason of this that conrts-martial, as we under-
Aand them, have really never had the confidence of onr people.
Thev, a8 & rule, have been sneerad at by the legn] profession, ll'lfll it
has been pointed out by great Inwyers, beginning with Dlackstone,
that they were not to be regarded as courts at all; that the law gov.







The Administrator




Thomas Green




Pearl Harbor




Martial law in Hawaii
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Martial law assailed

California Law Review

Volume 33X MAY, 1942 MNumber 4

Martial Law in Hawaii
Garner Anthony*

THE declaration of martial law in the Territory of Hawaii as a re-

sult of the Japanese raid on Pear] Harbor presents profound
problems not only to the legal profession but to all persons in Hawati,
military and civilian alike. The current tension on the west coast,
coupled with suggestions of applying martial law in certain main-
land areas, makes an inquiry into that ill-charted field a matter of
national concern. It is the writer’s purpose to attempt an analysis of
the legal problems involved, with the hope that it may evoke a free
- trade in ideas, to the end that a solution may be reached whereby the
armed forces will be helped, not hindered, and that the all-important
business of winning the war can be conducted in combat areas with
dispatch and itelligence under a reign of law.




Green versus Ickes




Martial law lifted, October 1944




Green’s account

MAJ GEN THOMAS H, GREEN USA (RET)




The Trailblazer




Phyllis Propp Fowle




In the WACs




First woman judge advocate, 1944




Not welcome at JAG school




Not welcome (even) at Fort Des Moines

“I don't want you, I don't need you, and I didn't
ask for you.”

- Male installation commander




First woman judge advocate overseas, 1945




The Framer




Charles Kades
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Reshaping Japan




A constitution in six days




The Defender




Ben Bruce Blakeney




The Tokyo war crimes tribunal




Blakeney’s gambit




Blakeney's appeal to MacArthur

BT s e ot s
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SUPREME COMMANDER
* FOR THE :
ALLIED POWERS

For Review of the Verdliet and Sentence
- of the ;
International Millitary Tribunal ggr the. Far Esst
T ety vy

TH560 SHIGENORIT

Ben Bruce Blakenay
‘Counsel for Mr. Togo
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Blakeney’s last stand

+118 ' 7 To this! paint we have spoken strietly as defence counsel,

Now I wish to g2y a word as an Aneriean. _ _ ;

; The result of the triQI by tha Intern=ticnal Lilitﬂry Tri-

a'I'J l_hunal fn:r thﬂ Fer East hna gbout it sinprularly the leck nf‘ an .
?ﬁct nt_vengennea.a The cmnviutiﬂn ar qll ﬂefendqnts, withnut‘r
f‘?ﬁeealti;;h:‘?}‘;mhﬂ:ith the writing u:r six separ-ﬂ:e n:uiﬁiq?ﬁ .‘

' which ﬁiacluse an alnast total 1lnck o* EfrEEfent en the exia-

] tenee, nature and extent of the low being enforced; the renark-.

able severity of the sentences nas » whole, exceeding, as the




Eight military lawyers

he Counselor

he Prosecutor

he Scholar

he Reformer

he Administrator
he Trailblazer

he Framer

he Defender




Eight military lawyers

William Tudor

Norton Parker Chipman
William Winthrop
Samuel Ansell

Thomas Green

Phyllis Propp Fowle

Charles Kades
Ben Bruce Blakeney




History is ethics by example




They (and others) can teach us much...




...but only if we learn about them




Remember these lawyers




You can help




They are in your professional DNA




Life isnot TV

1

WHO
DO YOU THINK YOU ARE:




A better sense of who we are




Pride, humility, and hope




Better lawyers for client and country
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